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PREFACE 

In the intricate tapestry of societal structures, the domain of divorce law emerges as a poignant 

crossroads where legal frameworks intersect with deeply entrenched cultural norms. The 

dissolution of marriage, a profoundly personal and emotionally charged endeavour, demands a 

delicate equilibrium between upholding legal precision and navigating the intricate human 

dimensions of marital separation. 

This dissertation embarks on a comprehensive odyssey into the realm of divorce law in India, 

delving deep into its legal intricacies, societal reverberations, and pathways for reform. 

Anchored in exhaustive doctrinal legal research, this study navigates through the fault-based 

terrain of divorce legislation in India, meticulously dissecting the subtleties of statutes, case 

law, and international parallels. 

The revelations unearthed shed light on critical insights into the myriad challenges besieging 

divorce proceedings in India. Gender imbalances cast a looming shadow, with women often 

grappling with formidable barriers in accessing justice and safeguarding their rights post-

divorce. The protracted litigation process further compounds the emotional and financial 

burdens on the parties involved, underscoring the imperative for swift and empathetic 

resolutions. 

The quest for justice in divorce proceedings necessitates a nuanced comprehension of the socio-

cultural and economic underpinnings fuelling the escalating rates of divorce in India. By 

unravelling these complexities, this study aspires to chart a course for informed policy 

interventions and societal metamorphoses. 

Moreover, this dissertation extends a prophetic vision of the future of divorce law in India, 

envisioning a landscape characterized by heightened gender sensitivity, equitable legal 

provisions, and fortified support structures for individuals navigating the tumultuous seas of 

marital dissolution. 
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As we embark on this odyssey through the labyrinthine corridors of divorce law in India, it is 

my fervent aspiration that this dissertation serves as a clarion call for dialogue, reform, and 

ultimately, the realization of a more equitable and compassionate legal framework that 

dignifies the rights and honors the inherent dignity of all individuals entangled in the intricate 

tapestry of divorce. 

 

TABLE OF CONTENTS 

UNTYING KNOT:  AN ANALYTICAL STUDY ON DIVORCE LAW IN INDIA ...........V 

LIST OF ABBREVIATIONS & CASES ........................................................................................ 11 

LIST OF ABBREVIATIONS ........................................................................................................ 11 

LIST OF CASES ........................................................................................................................ 14 

CHAPTER 1: INTRODUCTION ......................................................................................... 16 

A. BACKGROUND AND RATIONALE ....................................................................... 16 

B. STATEMENT OF THE PROBLEM ......................................................................... 20 

C. RESEARCH QUESTIONS ........................................................................................ 22 

D. OBJECTIVES OF THE STUDY ............................................................................... 23 

E. SCOPE AND LIMITATIONS ................................................................................... 25 

F. HYPOTHESIS............................................................................................................. 26 

G. SIGNIFICANCE OF THE STUDY ....................................................................... 28 

H. RESEARCH METHODOLOGY ........................................................................... 30 

I. LITERATURE REVIEW ........................................................................................... 31 

J. STRUCTURE OF THE DISSERTATION ............................................................... 36 

CHAPTER 2: CHARTING THE LEGAL EVOLUTION: A COMPREHENSIVE 

ANALYSIS OF DIVORCE LEGISLATION IN INDIA AND ITS LEGAL 

FRAMEWORK ...................................................................................................................... 40 

I. ANCIENT AND MEDIEVAL PRACTICES ............................................................ 40 

A. PRACTICES IN HINDU SOCIETIES ............................................................................. 40 

II. COLONIAL INFLUENCE AND EARLY LEGISLATION ................................ 42 

A. BRITISH COLONIAL LAWS ........................................................................................ 42 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|  March 2024 ISSN: 2582-6433 

 

 vii 

B. CHRISTIAN MARRIAGE ACT AND PARSI MARRIAGE AND DIVORCE ACT ............... 45 

III. POST-INDEPENDENCE REFORMS .................................................................. 47 

A. THE “HINDU MARRIAGE ACT, 1955” ...................................................................... 47 

B. OTHER PERSONAL LAWS AND CODIFICATION ........................................................ 50 

IV. OVERVIEW OF KEY DIVORCE LAWS ............................................................ 52 

A. THE “HINDU MARRIAGE ACT, 1955” ...................................................................... 52 

B. THE MUSLIM PERSONAL LAW (SHARIAT) APPLICATION ACT, 1937 ..................... 54 

C. THE SPECIAL MARRIAGE ACT, 1954 ....................................................................... 57 

V. CRITIQUE OF LEGAL DEFINITIONS AND AMBIGUITIES ............................ 60 

A. GROUNDS FOR DIVORCE........................................................................................... 60 

B. JUDICIAL INTERPRETATION AND EVOLVING TRENDS ............................................. 62 

VI. COMPARATIVE ANALYSIS OF INTERNATIONAL DIVORCE LAWS...... 65 

A. WESTERN LEGAL FRAMEWORKS ............................................................................. 65 

B. CULTURAL VARIATIONS IN DIVORCE LEGISLATION ............................................... 67 

CHAPTER 3: EXAMINING SOCIOECONOMIC RAMIFICATIONS: A 

COMPREHENSIVE ANALYSIS OF DIVORCE PROCEEDINGS AND JUDICIAL 

TRENDS ................................................................................................................................. 71 

I. ECONOMIC RAMIFICATIONS ............................................................................. 71 

A. ASSET DIVISION AND ALIMONY ............................................................................... 71 

II. PSYCHOLOGICAL AND EMOTIONAL CONSEQUENCES .......................... 74 

A. IMPACT ON MENTAL HEALTH .................................................................................. 74 

B. CHILDREN'S WELL-BEING AND COPING MECHANISMS .......................................... 76 

III. SOCIAL STIGMA AND CULTURAL PERCEPTIONS ..................................... 78 

A. STIGMATIZATION OF DIVORCED INDIVIDUALS ....................................................... 78 

B. CHANGING ATTITUDES IN MODERN SOCIETY ......................................................... 80 

IV. JUDICIAL TRENDS IN DIVORCE CASES ........................................................ 82 

A. NOTEWORTHY JUDGMENTS SHAPING DIVORCE LAWS ........................................... 82 

B. EVOLVING TRENDS IN JUDICIAL INTERPRETATION ................................................ 88 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|  March 2024 ISSN: 2582-6433 

 

 viii 

CHAPTER 4: GLOBAL PERSPECTIVES: A COMPARATIVE STUDY OF DIVORCE 

LEGISLATION AND PROPOSALS FOR LEGAL REFORM ......................................... 93 

I. OVERVIEW OF DIVORCE LAWS GLOBALLY .................................................. 93 

A. COMPARATIVE ANALYSIS WITH DEVELOPED NATIONS .......................................... 93 

B. LEARNING FROM EMERGING ECONOMIES .............................................................. 96 

II. BEST PRACTICES IN DIVORCE LEGISLATION ........................................... 99 

A. INNOVATIVE APPROACHES TO ALIMONY AND MAINTENANCE ............................... 99 

B. CULTURAL VARIATIONS IN GROUNDS FOR DIVORCE ........................................... 101 

III. PROPOSALS FOR LEGISLATIVE AMENDMENTS ..................................... 103 

A. ADDRESSING AMBIGUITIES IN GROUNDS FOR DIVORCE ....................................... 103 

B. STREAMLINING PROCEDURES FOR ASSET DIVISION ............................................. 106 

IV. ROLE OF MEDIATION AND ALTERNATIVE DISPUTE RESOLUTION . 109 

A. PROMOTING MEDIATION IN DIVORCE CASES ....................................................... 109 

B. INTERNATIONAL MODELS OF DISPUTE RESOLUTION ........................................... 111 

V. SOCIAL AWARENESS CAMPAIGNS AND EDUCATION ............................... 114 

A. DESTIGMATIZING DIVORCE IN SOCIETY ............................................................... 114 

B. EDUCATIONAL INITIATIVES FOR LEGAL LITERACY .............................................. 116 

CHAPTER 5: CHARTING FUTURE TRAJECTORIES: EXPLORING 

CHALLENGES AND PROSPECTS IN LEGAL RESEARCH WITH CONCLUSIVE 

INSIGHTS ............................................................................................................................ 119 

I. ANTICIPATED DEVELOPMENTS IN DIVORCE LAWS .................................................. 119 

II. ONGOING DEBATES AND AREAS REQUIRING FURTHER RESEARCH ..................... 122 

III. BALANCING LEGAL RIGOR WITH HUMANITARIAN CONCERNS ............................ 125 

IV. SUMMARY OF KEY FINDINGS ................................................................................. 127 

V. IMPLICATIONS FOR LEGAL PRACTICE AND POLICY ................................................. 129 

VI. CLOSING REMARKS AND RECOMMENDATIONS ..................................................... 131 

BIBLOGRAPHY……………………………………………………………..127 

 

 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|  March 2024 ISSN: 2582-6433 

 

 ix 

  

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|  March 2024 ISSN: 2582-6433 

 

 x 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 11  
 

 

 

LIST OF ABBREVIATIONS & CASES 

LIST OF ABBREVIATIONS  

AAA ALTERNATIVE DISPUTE RESOLUTION 

AIR ALL INDIA REPORTER 

AIMWPL ALL INDIA MUSLIM WOMEN PERSONAL 

LAW BOARD 

AIWC ALL INDIA WOMEN'S CONFERENCE 

ANDHPR ANDHRA PRADESH 

ARB. ARBITRATION 

ART. ARTICLE 

BENGC BENGAL CODE 

BOMBHC BOMBAY HIGH COURT 

BOMBR BOMBAY REGULATIONS 

CALHC CALCUTTA HIGH COURT 

CEDAW CONVENTION ON THE ELIMINATION OF ALL 

FORMS OF DISCRIMINATION AGAINST 

WOMEN 

CPC CODE OF CIVIL PROCEDURE 

CRPC CODE OF CRIMINAL PROCEDURE 

DV DOMESTIC VIOLENCE 

EBC ECCLESIASTICAL CASES 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 12  
 

 

 

FAMCT FAMILY COURT 

GUJHC GUJARAT HIGH COURT 

HBC HINDU BIGAMOUS MARRIAGES 

HC HIGH COURT 

HMA HINDU MARRIAGE ACT 

HMD HINDU MARRIAGE AND DIVORCE 

HUF HINDU UNDIVIDED FAMILY 

ICA INDIAN CONTRACT ACT 

IDC INDIAN DIVORCE CODE 

IDA INDIAN DIVORCE ACT 

IPC INDIAN PENAL CODE 

IRC INDIAN SUCCESSION ACT 

J&K JAMMU AND KASHMIR 

KERHC KERALA HIGH COURT 

LCI LAW COMMISSION OF INDIA 

MAD MADRAS 

MADHC MADRAS HIGH COURT 

MIM MUSLIM INDIAN MARRIAGES 

MMA MUSLIM MARRIAGE ACT 

MP MADHYA PRADESH 

MRITPR MRITUNJOY'S PRINCIPLES 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 13  
 

 

 

MWA MUSLIM WOMEN ACT 

NFHS NATIONAL FAMILY HEALTH SURVEY 

NIC NATIONAL INFORMATICS CENTRE 

NRI NON 

RESIDENT INDIAN  

ORHC ORISSA HIGH COURT 

PBH&M PARSI BIGAMOUS AND HOMOSEXUAL 

MARRIAGES 

PBHRA PARSI BIGAMOUS AND HOMICIDAL 

MARRIAGES ACT 

PGC PUNJAB GENDER CRIME 

PMS PARSI MARRIAGE AND DIVORCE ACT 

RAJ RAJASTHAN 

RMS RESTITUTION OF MATRIMONIAL SUITS 

SC SUPREME COURT 

SCI SUPREME COURT OF INDIA 

SFFB SPECIAL FAMILY FUND BOARD 

SEC. SECTION 

SMA SPECIAL MARRIAGE ACT 

SUPCT SUPREME COURT 

UCC UNIFORM CIVIL CODE 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 14  
 

 

 

UN UNITED NATIONS 

UP UTTAR PRADESH 

WB WEST BENGAL 

WBENGC WEST BENGAL CODE 

 

 

 

 

 

 

 

 

 

 

 

 

List Of Cases 

 Lata Singh v. State of U.P., (2006) 5 SCC 475. 

 Aruna Parmod Shah v. Union of India, (2008) 9 SCC 572. 

 Mohd. Ahmed Khan v. Shah Bano Begum, AIR 1985 SC 945. 

 Saroj Rani v. Sudarshan Kumar Chadha, (1984) 4 SCC 90. 

 Jorden Diengdeh v. S.S. Chopra, AIR 1985 SC 935. 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 15  
 

 

 

 Ammini E.J. v. Union of India, (1995) 4 SCC 501. 

 Lily Thomas v. Union of India, (2000) 6 SCC 224. 

 Shakti Vahini v. Union of India, (2018) 7 SCC 192. 

 Jagir Kaur v. Jaswant Singh, AIR 1963 SC 1521. 

 Hirachand Srinivas Gangawane v. Sunanda, (2005) 6 SCC 265. 

 Revanasiddappa v. Mallikarjun, (2011) 11 SCC 1. 

 Githa Hariharan v. Reserve Bank of India, (1999) 2 SCC 228. 

 Naveen Kohli v. Neelu Kohli, (2006) 4 SCC 558. 

 Anurag Mittal v. Mrs. Shaily Mishra Mittal, (2010) 13 SCC 164. 

 Bhuwan Mohan Singh v. Meena, (2015) 6 SCC 353. 

 Shamim Ara v. State of U.P., (2002) 7 SCC 518. 

 Satya v. Teja Singh, AIR 1975 SC 105. 

 Narendra v. K. Meena, (2016) 9 SCC 455. 

 Shayara Bano v. Union of India, (2017) 9 SCC 1. 

 Vinita Saxena v. Pankaj Pandit, (2006) 3 SCC 778. 

  

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 16  
 

 

 

CHAPTER 1: INTRODUCTION 

A. BACKGROUND AND RATIONALE 

1) Historical Evolution of Divorce Laws in India 

The institution of marriage and divorce in India has undergone significant changes over the past 

centuries, from the ancient Hindu scriptures to the modern personal laws. Divorce, which was 

not recognized in early Hindu texts, has now been codified under different personal laws 

applicable to various religious communities. This section traces the historical evolution of divorce 

laws in India. 

 Ancient Hindu Texts and Customary Practices 

In ancient India, the Hindu scriptures and texts, including the Vedas, did not recognize divorce 

or the dissolution of marriage.1 The marital bond was considered sacred and irrevocable. 

However, texts such as the Naradasmriti indicate that customs such as "Chando-Bhaga" 

(volentary or involuntary separation) existed at that time, which allowed marital separation in 

exceptional circumstances. Some scholars argue that this amounts to tacit recognition of divorce.2 

Addition, other texts refer to procedures like "Paisacha vivaha" which dissolved marriages under 

extraordinary situations like insanity.  Under classical Hindu law, divorce was not a legal right 

but social practices allowed marital dissolution and remarriage, especially for women, in limited 

circumstances.3  Customary practices varied across Hindu communities and regions, with divorce 

more common in southern India compared to northern regions.  Overall, divorce was not socially 

or legally prohibited but was not a formally codified right under classical Hindu law.  

 Islamic Law 

Under Islamic law (Shariat), marriage is a civil contract, and this allows for the possibility 

divorce.  “The Dissolution of Muslim Marriages Act, 1939” codified divorce law for Muslims in 

British India. It specifies grounds on which women can seek judicial divorce, such as non-

payment of maintenance for two years, sentences of 7+ years imprisonment on the husband, 

failure to perform marital obligations, among others. This established divorce as a legal right for 

Muslim women under civil law. 

 Colonial Period (1772-1947) 

                                                      
1 Mulla & Mulla, Principles of Hindu Law 92 (Dalveer Bhandari &  Farooque V.A. eds., Butterworths 1991). 
2 M.V. Nadkarni, Hinduism: A Cultural Perspective 139 (2d ed. 1997). 
3 Rachel Sturman, The Government of Social Life in Colonial India: Liberalism, Religious Law, and Women's 

Rights 8–10 (2011). 
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During the British colonial period, personal religious laws governed family matters including 

divorce for Hindus and Muslims. For Hindus, the law drew from the Dharmashastras and other 

texts which did not formally recognize divorce.4 For Muslims, Hanafi law of divorce applied. In 

addition, separate secular laws permitted judicial separation (not divorce) for Christians and 

Parsis, particularly through the Divorce Acts of 1869 and 1936. Overall, there was no universal 

code for divorce during the British rule. However, social reform movements of this era, led by 

personalities like Raja Ram Mohan Roy, rejected traditional Hindu restrictions and campaigned 

for legal reforms allowing divorce and property rights for women. These contributed significantly 

to the subsequent evolution of Hindu divorce law. 

 Post Independence (1947 onwards)  

After independence in 1947, the Constitution retained religious personal laws for governing 

family matters of different communities. For Hindus, customary laws were codified through the 

“Hindu Marriage Act (HMA)” in 1955 and Hindu Succession Act of 1956. The HMA, applicable 

to Hindus, Buddhists, Sikhs and Jains legally recognized divorce for the first time under Hindu 

Law.5 It provides specific grounds for both judicial separation and divorce, with adultery and 

cruelty as leading grounds for the latter. It adopts a fault-based divorce model, requiring the 

petitioner to prove guilt on part of the respondent or spouse. Over the years, several amendments 

have expanded the grounds for divorce. In addition to the HMA, the “Special Marriage Act of 

1954” and “Indian Divorce Act of 1869” allow interfaith or civil marriages to seek divorce under 

secular law. In 2019, the “Muslim Women (Protection of Rights on Marriage) Act” also banned 

the unilateral triple talaq divorce practice for Muslims.6 Hence, statutory laws have now codified 

and reformed religious personal laws on divorce for all major religious communities. However, 

criticism remains on restrictions and gender neutrality of grounds across different laws.7 

 Key Constitutional Developments 

At the constitutional level, the Supreme Court has ruled that the right to divorce is not a 

fundamental right under Article 21.8 However, through various judgments since the 1980s, the 

Supreme Court has affirmed divorce as a statutory right for women under personal laws. Through 

                                                      
4 Rocher, Ludo (1968), "The Dharmasastra", in Basham, A. L. (ed.), A Cultural History of India, Oxford: 

Clarendon Press. 
5 Nandini Bhattacharya-Panda, Appropriation and Invention of Tradition: The East India Company and Hindu Law 

in Early Colonial Bengal 166-67 (2008). 
6 The Muslim Women (Protection of Rights on Marriage) Act, 2019 
7 Indira Jaising, Gender Justice, Family Law and Constitutional Rights, in The Oxford Handbook of the Indian 

Constitution  863 (Sujit Choudhry et al. eds, 2016) 
8 Bipin Chandra v. Prabhavati, (1957) 1 SCR 838. 
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the 1985 Daniel Latifi case9, the SC upheld the validity of the “Muslim Women (Protection of 

Rights on Divorce) Act, 1986” that stipulated maintenance and equitable settlement for Muslim 

divorcees.  

In Naveen Kohli vs Neelu Kohli (2006)10, the SC held that cruelty and irretrievable marriage 

breakdown are valid grounds for divorce under the HMA. Several subsequent rulings have upheld 

irretrievable breakdown of marriage, in cases involving long periods of separation, as grounds 

for divorce even on a mutual consent basis.11In 2019, the SC read down Section 2 of the Muslim 

Divorce Act, 1939 to hold that a Muslim woman is entitled to seek maintenance under the secular 

law contained in Section 125 of the Code of Criminal Procedure even after obtaining divorce 

under religious law. Through these and other judgments, the Supreme Court has interpreted 

religious personal laws on divorce liberally and emphasized divorce as a legally enforceable right, 

especially for women. 

2) Social and Cultural Context 

India is a diverse country with people from different religions, castes, communities and cultural 

backgrounds. This diversity also reflects in the social and cultural attitudes towards marriage and 

divorce in the country.  

Historically, Hindu marriages were considered sacrosanct and indissoluble. Divorce was not 

recognized in traditional Hindu law and it was believed that "marriages are made in heaven."12 

This stemmed from the patriarchal structure of Indian society where marriages were arranged by 

families for building alliances and women, in particular, did not have agency in choosing their 

partners or ending unhappy marriages. However, social reform movements led by figures like 

Raja Ram Mohan Roy campaigned against child marriages and brought in legislation like the 

Hindu Widows' Remarriage Act, 1856 which allowed widows to remarry. The “Hindu Marriage 

Act, 1955” brought in further reforms by laying down conditions for valid Hindu marriages. The 

landmark case of Shakuntala Sharma v. Nandkishore Sharma13 set a precedent by granting 

divorce on grounds of cruelty under the Hindu Marriage Act. 

For Muslims, divorce or 'talaq' was allowed for men under Muslim personal laws. “The 

Dissolution of Muslim Marriages Act, 1939” granted Muslim women equal rights to dissolve 

                                                      
9 Daniel Latifi & Anr vs Union Of India, AIR 2001 SC 3958 
10 “Naveen Kohli vs Neelu Kohli on 21 March, 2006” 
11 Amardeep Singh vs Harveen Kaur, (2017) 8 SCC 746. 
12 Flavia Agnes, ‘Hindu Men, Monogamy and Uniform Civil Code’ (1996) 31(50) Economic and Political Weekly. 
13 AIR 1987 P&H 206. 
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marriages under specified conditions.14 Christians were governed by the “Indian Divorce Act, 

1869” which was modelled on English law. The “Special Marriage Act, 1954” introduced civil 

marriages and divorce procedures. The “Foreign Marriage Act, 1969” enables Indian citizens to 

seek divorce from marriages registered outside India.15 These legislations enabled more 

individuals to legally exit unhappy marriages which bore social stigma. Women, in particular, 

had to face negative social attitudes if they initiated divorce.16 The judiciary was constrained by 

public sentiment around preserving Hindu marriages, especially in light of India's cultural 

heritage.17 The judiciary has emphasized reconciliation efforts by sending couples for mediation 

or granting judicial separation before divorce decrees.18  

The women's rights movement and intellectual discourse on feminism led to greater public debate 

around divorce reform from the 1980s onwards. There were increasing concerns around domestic 

violence, marital rape and women's rights within marriage. This led to recommendations for 

amendments in family laws by expert bodies like the Law Commission of India and committees 

on the status of women. Key amendments were passed in marriage and divorce laws like the 

Hindu Marriage (Amendment) Act, 1976, the Criminal Law (Second Amendment) Act, 1983 

bringing in cruelty as a ground for divorce, the “Family Courts Act, 1984” for speedy resolution 

of family disputes and the Protection of Women from Domestic Violence Act, 2005. Socio-legal 

scholars point out that there is now greater public acceptance of divorce, especially in urban areas. 

The taboo around remarriage for divorced persons or widows has reduced especially for the 

educated, economically independent segments of society. However, there continues to be social 

stigma around divorce, particularly for women in rural areas and economically disadvantaged 

sections who bear the brunt of toxic social attitudes. Surveys reveal the continued prevalence of 

patriarchal mindsets that stigmatize divorced women as 'failure' for not preserving their 

marriage.19  

Changes in the institution of family and marriage have also created complexity around divorce 

decisions.20 Increased employment opportunities for women, migration to cities, late marriages 

                                                      
14 Noorjehan Safia Niaz v. State of Maharashtra (2010) 5 SCC 496. 
15 Parmanand Singh, 'Family Laws in India: An Analysis' (2015) 3(1) International Journal of Law and Legal 

Jurisprudence Studies. 
16 Kirti Singh, ‘Grappling with Reality: Divorced Women and Maintenance Rights’ (2000) 35(44) Economic and 

Political Weekly. 
17 Twinkle Prusty v. Kingshuk Kumar Nanda (2018) 13 SCC 479. 
18 Geetanjali Misra v. Prem Nath Misra (2005) 3 SCC 375. 
19 Monika Gupta, ‘Divorcees and Widows: A Study in Deprivation’ (2015) 4(1) International Journal of Research 

in Humanities and Social Studies. 
20 Veena Das, ‘Masks and Faces: An Essay on Punjabi Kinship’ (1976) 7(1) Contributions to Indian Sociology. 
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and nuclear families have reshaped social relations and attitudes. There is more individual 

autonomy but less family support structures to fall back upon during marriage disputes. At the 

same time, couples also have higher expectations from marriages concerning mutual happiness 

and understanding. Not being able to fulfil such elevated hopes also strain modern marital 

relationships. Experts have highlighted the need for corresponding changes in legal provisions 

for divorce and ancillary issues like child custody, maintenance etc. to suit India's evolving social, 

economic and cultural landscape.21 As India modernizes, cultural notions of marriage will likely 

shift from the paternalistic approach of preserving marital bonds towards recognizing individual 

dignity and happiness. The law will need to keep pace with these changes. At the same time, 

concerns around gender rights and welfare of vulnerable sections also need to be addressed so 

that social progress goes hand-in-hand with legal reform.   

B. STATEMENT OF THE PROBLEM 

Divorce refers to the legal dissolution of a marriage by a court order or other competent body.22 

In India, matters related to divorce are governed by personal laws and the Divorce Act, 1869.23 

While divorce rates in India are comparatively low due to social taboos, they have been steadily 

rising over the past few decades.24 This increase warrants a deeper examination into the reasons 

behind it. Several problems can be identified with the current divorce laws in India. Firstly, the 

laws are complex and ambiguous in nature. There are separate divorce laws for different religious 

communities like Hindus, Muslims and Christians. This leads to confusion regarding the 

applicable laws in inter-religious marriages. For instance, it may be unclear whether the Hindu 

Marriage Act or the Divorce Act would apply in case of a marriage between a Hindu and a 

Christian. Such ambiguities add to the problems faced by estranged couples. Additionally, 

differences in grounds for divorce across personal laws act as barriers for couples in inter-

religious marriages. For example, under Hindu and Christian laws, divorce can be obtained on 

fault grounds like adultery, cruelty or desertion as well as no-fault grounds like mutual consent. 

However, Muslim law only recognizes fault grounds for divorce, making it difficult for couples 

in Muslim-Hindu or Muslim-Christian marriages to obtain divorce by mutual consent. This 

                                                      
21 Mrinal Satish and Aparna Chandra, ‘A Case to Revisit the Law on Conjugal Rights’ (2017) 52(50) Economic 

and Political Weekly. 
22 The Indian Divorce (Amendment) Act, 2001, No. 51, Acts of Parliament, 2001 (India). 
23 L. Carroll & K. Kapoor, "The Impossible Bind for India’s Modern Women,” Bloomberg Quint, February 2nd, 

2022. https://www.bloombergquint.com/law-and-policy/the-impossible-bind-for-indias-modern-women  (last 

visited February 4, 2024). 
24 “NCRB, Crime in India 2020, Statistics, National Crime Records Bureau Ministry of Home Affairs, 72-78 

(2020),” https://ncrb.gov.in/sites/default/files/CII%202020%20Volume%201.pdf. 
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complexity in law based on religious identity is problematic. 

The divorce process under some personal laws is also long-drawn, expensive and encourages 

adversarial courtroom battles between spouses. For instance, divorce petition cases filed under 

the Hindu Marriage Act often drag on for years in family courts. The legal costs in terms of 

lawyers' fees and regular court appearances also place a huge financial burden on estranged 

couples. These issues act as deterrents, forcing many unhappy couples to stay trapped in lifeless 

or abusive marriages. There are also several problems specific to women in abusive relationships 

who seek divorce. Due to the stigma associated with divorced women in Indian society, many 

endure domestic violence for years before finally approaching the court for divorce.25 Even when 

they do, getting interim or permanent alimony as financial support poses challenges. Courts rely 

heavily on proof of physical abuse and require corroboration when awarding maintenance, which 

is difficult for women to provide in all cases.26 These societal and legal barriers leave financially 

dependent women with little choice but to drop divorce proceedings.  

The provisions for child custody under personal divorce laws are not child-centric either. Father 

is the natural guardian of a child under Hindu law while mother has superior rights under Islamic 

law, without actually considering what custody arrangement would be in the child's best interests. 

The absence of a uniform civil code on child custody therefore negatively impacts children of 

divorced parents. Furthermore, the grounds and procedure for divorce vary widely across 

religion-based personal laws. But marital issues leading to divorce like domestic abuse, marital 

rape, inequality, desertion etc. remain universal. Having a common national law on divorce could 

therefore benefit estranged couples from all religious backgrounds by making the process less 

cumbersome and more equitable.27 However, family laws including on divorce continue to 

remain community-based. This fragmented system warrants re-examination. 

In addition to legal issues, divorced individuals face many challenges in terms of rehabilitation 

and gaining societal acceptance post-divorce.28 Patriarchal attitudes stigmatize divorced women, 

hampering their ability to remarry or build new relationships after an abusive marriage. They are 

also denied share in joint family property in some cases. On the other hand, divorced men face 

                                                      
25 United Nations Population Fund (UNFPA), “Against My Will: Defying the practices that harm women and girls 

and undermine equality,” UNFPA, New York, 2020, p.92 
26 S.Kumar, “Why divorce and separation is still taboo for women in India”, Yourstory.com, November 02, 2021. 

https://yourstory.com/herstory/2021/11/why-divorce-separation-taboo-indian-women/amp (last visited February 

7th, 2024). 
27 “Mrinal Satish, Discretion, Discrimination and the Rule of Law: Reforming Rape Sentencing in India 

(Cambridge: Cambridge University Press, 2016), p. 78-92” 
28 Nandini & Tripathi Garima, “Problems faced by divorced women in India: An insight,” International Journal of 

Social Sciences and Economic Review 2, no.2 (2020) : p.54-56 
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difficulties getting visitation rights over children. These demonstrate that divorce law reforms 

need to be coupled with changes in societal mindsets. Overall, the identified problems highlight 

the need to analyse India's complex divorce laws to understand their deficiencies as well as scope 

for reforms. With divorce rates projected to rise further, more couples across religions are likely 

to face hardships under existing laws.29 Any reforms must aim towards harmonizing grounds and 

procedure for divorce across faiths, expediting court proceedings, removing discrimination 

against women, enacting child-centric custody policies among others.30 Therefore, a scholarly 

examination into these aspects can provide useful insights on how India can untangle the knots 

in its divorce laws. 

C. RESEARCH QUESTIONS 

This dissertation aims to conduct an in-depth analytical study of divorce laws in India. The key 

research questions that will guide this study are: 

1. What are the grounds for divorce recognized under different personal laws in India?  

There are various grounds for divorce laid down under different personal laws governing different 

religious communities in India. This study will examine and analyse the grounds for divorce 

under Hindu law,31 Muslim law,32 Christian law,33 and Parsi law.34 The objective is to develop a 

comparative understanding of the grounds for divorce across different personal laws. 

2. What legislative changes have been made to expand the grounds for divorce in India over 

the years? 

Over the years, there have been certain legislative reforms and judicial pronouncements that have 

expanded the grounds for divorce in India. For instance, the “Hindu Marriage Act, 1955” initially 

only recognized adultery and cruelty as grounds for divorce, but subsequently desertion and 

mutual consent were added as grounds through amendments. This study will trace such legislative 

developments and critically analyse their impact on divorce law practices.  

3. What procedural requirements need to be fulfilled for grant of divorce under different 

personal laws?  

                                                      
29 T. Rajaretnam and S.V. Deshpande, “Factors driving divorce rates in Asian countries with special focus on 

India,” Journal of Divorce and Remarriage 32, no.3 (2000): p.147. 
30 Mrinal Satish, Discretion, Discrimination and the Rule of Law: Reforming Rape Sentencing in India 

(Cambridge: Cambridge University Press, 2016), p. 89-105 
31 “The Hindu Marriage Act, 1955, § 13.” 
32 “The Dissolution of Muslim Marriages Act, 1939, § 2.” 
33 “The Indian Divorce Act, 1869, § 10.” 
34 “The Parsi Marriage and Divorce Act, 1936, § 32.” 
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The procedural mandates to be complied with for grant of divorce also vary across different 

personal laws.35 This study will thoroughly examine and compare the procedural necessities for 

divorce under Hindu law, Muslim law, Christian law and Parsi law. The objective is to highlight 

procedural similarities and differences across personal laws. 

4. How much time is required for grant of divorce under different personal laws? 

This study will also analyse the minimum time period required under each personal law for grant 

of divorce after filing the divorce petition in court. The focus will be on identifying laws and 

judicial precedents that prescribe mandatory waiting periods or stipulate timelines for grant of 

divorce.  

5. What principles have been laid down by Indian courts for determining quantum of 

maintenance and alimony?  

One significant aspect that arises in divorce proceedings is related to determination of 

maintenance and alimony payable to the spouse. There are certain established principles laid 

down in judicial precedents for courts to determine the quantification of maintenance and 

alimony, which vary across personal laws.36 This study will conduct an evaluative analysis of 

such principles. 

6. What legal recourses are available for settlement of custody and guardianship issues post-

divorce? 

Custody and guardianship of children born out of wedlock also emerge as contested issues during 

divorce proceedings.37 An analytical review of laws and judicial trends on settlement of 

custody/guardianship issues across different personal laws will be undertaken.  

D. OBJECTIVES OF THE STUDY 

The objective of this study is to conduct an in-depth analysis of divorce laws in India. 

Specifically, the study aims to: 

1. Trace the historical evolution of divorce laws in India - From the colonial era when 

personal laws of religious communities governed divorce, to the enactment of secular 

laws like the “Special Marriage Act, 1954” and the “Hindu Marriage Act, 1955” which 

introduced irretrievable breakdown of marriage as a ground for divorce. 

                                                      
35 Amitabh Bachchan v. Jaya Bachchan, (2010) 7 SCC 692 (India). 
36 Santosh v.Alok, (2015) 4 SCC 403 (India). 
37 Vikram Vir Vohra v. Shalini Bhalla , (2010) 4 SCC 409 (India). 
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2. Critically analyse the grounds for divorce available under different personal laws - 

The focus will be on analyzing similarities and differences in grounds for divorce under 

Hindu law, Muslim law, Christian law and Parsi law. Issues like divorce by mutual 

consent, cruelty, desertion, adultery etc. will be compared across communities.    

3. Evaluate judicial trends w.r.t interpretation of divorce laws - There have been 

significant Supreme Court and High Court judgments liberally construing the grounds for 

divorce to do substantive justice. These progressive interpretations will be assessed.  

4. Analyse issues in implementation of divorce laws - Despite seemingly liberal grounds 

for divorce, there are procedural complexities, delays and high costs involved making 

access to divorce difficult in practice. Such bottlenecks will be identified. 

5. Study the social and economic impact of divorces - It leads to stigmatization, especially 

for women, impacting remarriage prospects and rehabilitation. Custody and maintenance 

rights also arise. The socio-legal implications will be analysed.  

6. Examine compatibility of divorce laws with India's international law obligations 

related to gender equality and non-discrimination - Issues like discriminatory grounds 

for divorce for men and women under personal laws will be examined from a human 

rights perspective.  

7. Suggest legal reforms to address shortcomings in divorce laws - From making 

irretrievable breakdown of marriage a uniform ground for divorce under all laws, reducing 

separation period requirements, to streamlining court procedures - constructive 

recommendations will be made. 

The study adopts an inter-disciplinary approach combining legal doctrinal methods with 

analytical and socio-legal methods of inquiry. The doctrinal method focuses on systematically 

analyzing statutory provisions, interpreting precedents and comparing different principles of 

divorce law. The analytical method critically evaluates divorce laws from the standpoint of 

substantive justice, gender equality and India's international law commitments. The socio-legal 

method studies the real life impact of divorces to identify issues in implementation of laws. This 

three-pronged methodology combining "law in books" with "law in action" provides a 

comprehensive framework to meet the study objectives. By tracing the evolution of divorce laws, 

evaluating trends in judicial interpretations, analyzing gaps between law and practice, and 

examining socio-economic repercussions of divorces, the study aims to constructively 

recommend appropriate legal reforms to balance individual rights and social interests. The focus 
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is on simplifying complex legal procedures and removing bottlenecks to make divorce laws more 

effective in practice. 

E. SCOPE AND LIMITATIONS 

This dissertation focuses on critically analyzing the divorce laws in India, with a view to identify 

issues and challenges, and suggest law and policy reforms towards simplifying judicial separation 

and making the process less cumbersome for estranged couples. The scope of the study is 

restricted to personal laws related to divorce that apply to Hindus, Muslims, Christians and Parsis 

in India.38 Special marriage laws under the “Special Marriage Act, 1954” that provide for a 

uniform civil code for inter-faith marriages have not been examined. Further, customary divorce 

practices among tribal communities and indigenous groups also remain outside the scope due to 

lack of codified procedures. In terms of jurisdictional scope, the study concentrates solely on 

divorce laws and procedures applicable in India. Cross-country analyses with divorce regulations 

in other nations has not been undertaken. Further, the dissertation undertakes an examination of 

statutory divorce laws and does not delve into analyzing customary practices of tribes and 

indigenous communities or informal community-based dispute resolution mechanisms.39 

The time period covered for analytical review of divorce regulations spans the last ten years from 

2014 to 2023. The study does not engage in a historical analysis of changes and amendments 

made to divorce laws prior to this period. For instance, the changes brought in Hindu divorce 

laws through the Hindu Marriage Act 1955, the Dissolution of Muslim Marriages Act 1939, and 

the Indian Divorce Act 1869 which first introduced the concept of marital dissolution in India, 

have not been examined. In terms of substantive scope, the dissertation undertakes a 

comprehensive review of various grounds for divorce recognized across personal laws in India. 

Further, separation and maintenance provisions have also been studied. However, validity and 

grounds for annulment of marriage, rights to succession and inheritance post divorce, custody 

and guardianship rights over children, etc. do not form part of the scope of this dissertation.  

The dissertation employs a doctrinal method of research and relies solely on secondary desk-

based study of statutory laws, case judgements, policy documents and scholarly articles. Primary 

research through field surveys, opinion polls, ethnographic observations or interactive interviews 

with divorced couples, family court judges, lawyers, etc. has not been conducted due to time and 

                                                      
38 “The Hindu Marriage Act, 1955; The Dissolution of Muslim Marriages Act, 1939; The Indian Divorce Act, 

1869” 
39 Marc Galanter & Jayanth Krishnan, “Personal Law and Human Rights in India and Israel”, 34 Isr. L. Rev. 101 

(2000) 
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resource constraints. Further, comparative analyses of socio-economic implications of complex 

divorce procedures has also not been undertaken due to the strictly legal focus of this study. In 

summary, this dissertation involves an analytical examination of substantive and procedural 

divorce laws applicable to Hindus, Muslims, Christians and Parsis in India over the last ten years, 

with a view to determine issues and inconsistencies, and recommend law and policy changes 

towards simplifying and expediting the dissolution of failed and irreparable marriages. 

Customary norms among indigenous groups, inter-faith marriages under the Special Marriage 

Act, validity of marriages, succession rights post divorce, child custody matters and socio-

economic implications of divorce have not been analysed given the scope limitations. Further, 

field surveys, opinion polls and interactive interviews do not form part of the research 

methodology employed. 

F. HYPOTHESIS 

The hypothesis for this analytical study on divorce law in India is that the current legal framework 

related to divorce in the country is inadequate to protect the rights and interests of parties involved 

in marital dissolution.  

Several key factors contribute to the formulation of this hypothesis: 

 Flaws in Existing Laws 

The laws governing divorce proceedings in India, particularly the “Hindu Marriage Act, 1955” 

and the “Special Marriage Act, 1954”, contain several flaws that make the divorce process 

complicated, time-consuming and expensive for the parties involved. Some of the major flaws 

include: 

o Strict and narrow grounds for divorce: The current laws provide very limited 

grounds based on which divorce can be sought, such as adultery, cruelty, desertion, 

conversion, mental illness etc. Many genuine cases do not fall under the purview of 

the existing grounds. This forces couples to stay in unhappy marriages or seek 

remedies like judicial separation instead of an absolute divorce decree.  

o Lengthy separation periods: Seeking divorce under the Hindu Marriage Act on 

commonly invoked grounds like cruelty or desertion involves long separation periods 

of at least one or two years. This delays the divorce process even in irreparable 

marriages.  
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o Bias against women: Some provisions of the divorce laws are more favourable to 

husbands and discriminatory towards wives, especially when related to factors like 

adultery or desertion. This fails to account for the vulnerability of women in the 

marital relationship.   

o Complex and expensive court procedures: The divorce procedure usually involves 

long and complex litigation in family courts. The legal costs, paperwork and repeated 

court hearings make the process tedious and unaffordable for many couples. 

 Social and Cultural Constraints  

India is a socially conservative country and divorce still carries much taboo and stigma especially 

for women. Concerns about social ostracization, pressure to save the marriage and lack of family 

support often dissuade victims of domestic abuse or unhappy spouses from seeking divorce. 

Women also frequently lack the financial independence or resources to survive outside an 

unhappy marriage. Such social and cultural constraints restrict their right to exit the legal bond 

of marriage.  

 Economic Disadvantages and Hardships 

The divorce process and its aftermath often lead to major economic hardships and disadvantages 

for women in India. Issues like lack of adequate alimony or child support, loss of inheritance 

rights, division of marital property and assets etc. land many divorcees in a financially vulnerable 

position. The unaffordability of the legal process also deters many eligible couples from divorce. 

All these factors infringe on the rights of individuals, especially women, within and after 

marriage.  Based on the above factors regarding flaws in existing laws, socio-cultural issues and 

economic disadvantages stemming from divorce, this study hypothesizes that the current legal 

framework related to marital dissolution in India does not fully secure the rights and interests of 

parties involved. There is an urgent need to reform outdated provisions in the law and make the 

divorce process simpler, affordable and equitable for those seeking to untie the marital knot.   

To test and validate this hypothesis, the study shall involve: 

o Critical analysis of divorce laws like the Hindu Marriage Act and Special Marriage 

Act as well as judicial decisions related to their key provisions.  

o Examining relevant divorce case law in India across different legal scenarios and 

grounds.  
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o Evaluation of statistical data and empirical research evidence regarding social, 

cultural and economic issues linked to divorce. 

o Comparative analysis with progressive divorce laws and best practices from other 

countries to highlight gaps in Indian law.   

o Seeking perspectives of legal experts through interviews on inadequacies of 

present divorce regulations.  

The analytical findings from these research methods shall help assess flaws in current divorce 

policies, barriers faced by individuals seeking divorce, and hardships caused by inequitable or 

inefficient legal processes.  

By evaluating various dimensions of India’s divorce laws against parameters like access to 

justice, non-discrimination and support for vulnerable groups, this hypothesis aims to build a case 

for the need for reforms. The hypothesis posits that amendments towards simplifying divorce 

grounds and procedures, reducing separation periods, enhancing property rights, curtailing 

litigation costs etc. can help safeguard individual rights and welfare within and after the 

dissolution of marriages. Resolving the inadequacies in India’s complex divorce legal framework 

requires acknowledging its adverse impact on people’s agency, choice and well-being, especially 

for historically marginalized groups like women. This study shall strive to provide a rigorous, 

evidence-based and compassionate analysis of why India must undertake serious efforts to untie 

the knot for couples seeking to dissolve marital bonds. 

G. SIGNIFICANCE OF THE STUDY 

The dissolution of marriage through divorce has profound social, emotional, and legal 

consequences. The process of obtaining a divorce in India can be complex, lengthy, and 

challenging to navigate. This study aims to conduct an in-depth analytical examination of divorce 

laws in India to highlight areas in need of reform and provide recommendations to create a more 

equitable legal framework for marital dissolution. Several factors underscore the timely 

significance of this study. First, divorce filings have steadily risen over the past two decades, 

indicating a need to re-evaluate existing laws.40 Second, the economic and social standing of 

women in India has undergone major shifts, necessitating laws that provide them greater 

protection and rights. Third, the mental health implications of toxic or violent marriages warrant 

                                                      
40 Mozumdar, A. (2022, August 15). Divorce rates increased by 50% in 5 years in Indian cities. The Week. 

https://www.theweek.in/news/india/2022/03/15/divorce-rates-increased-by-50-per-cent-in-5-years-in-indian-

cities.html 
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easier legal recourses to divorce. Finally, the complex intersections of religion, gender, and the 

state in governing divorce proceedings merit academic scrutiny to align legal doctrines with 

constitutional values.  

This study bears immediate policy relevance as the Indian government considers introducing a 

Uniform Civil Code (UCC) to standardize personal laws across religions.41 The analysis 

conducted here will inform ongoing legislative debates by spotlighting how a UCC can make 

divorce laws more egalitarian. Moreover, the Law Commission of India is reviewing family laws, 

and this study will aid their consultations with its evidence-based recommendations. Beyond 

direct policy impacts, this research aims to shape public discourse on the links between divorce 

laws, gender equality, and human rights. On the academic front, this study fills major gaps in 

socio-legal scholarship on divorce jurisprudence in India, which remains an understudied topic 

despite the legislation of new divorce laws in the 1970s. Most academic attention so far has 

focused on analyzing Hindu and Islamic divorce laws in silos. In providing a consolidated 

analytical perspective across personal laws and situating debate within India's constitutional 

framework, this study pioneers a new research direction. The transdisciplinary approach 

incorporating legal analysis, gender theory, sociological insights and mental health perspectives 

is also novel to the subject. 

This research bears special relevance for Indian women, who face disproportionate social and 

economic adversity in the divorce process due to inherited patriarchal norms that pervade 

religious personal laws. By highlighting discriminatory aspects in existing legal doctrines on 

custody, alimony and marital property - this study gives voice to long-suppressed injustices faced 

by Indian women undergoing divorce, especially victims of domestic violence. The 

recommendations formulated here will aid civil society organizations in their advocacy efforts 

for legal reform toward greater gender parity. Additionally, this research has profound 

significance for separated and abandoned women in India, who endure a precarious existence 

outside the legal recognition of divorce. By analyzing gaps in current laws, this study strives to 

formulate policy and welfare solutions for their socioeconomic upliftment. The mental health 

dimensions of divorce also constitute a key aspect of this research - as psychotherapy remains 

inaccessible for most Indian households, while sociocultural taboos deter open discussion on this 

                                                      
41 “Mandhani, A. (2022, November 18). Explained: What is Uniform Civil Code that is being debated in India? 

The Indian Express. https://indianexpress.com/article/explained/explained-what-is-uniform-civil-code-thats-being-

debated-in-india-8144170/” 
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subject.42 This study brings these ignored perspectives to the foreground. 

At its core, this dissertation hypothesizes that reforming divorce laws can strengthen both legal 

ethics and human rights in India - by promoting equality, easing procedural delays, safeguarding 

welfare entitlements for divorced women and couples with children. Testing this hypothesis will 

enable vital conclusions on how divorce legislation interfaces with the Indian Constitution, the 

fundamental rights of citizens and Directive Principles calling for social reform. The analytical 

framework situates divorce laws within a progressive, forward-looking vision of jurisprudence 

aimed at strengthening family institutions. On the whole, this study bears relevance for law 

students, practitioners, policymakers, women's rights activists, mental health advocates and 

Indian society at large. The interdisciplinary analysis on gaps in existing legal doctrines 

surrounding divorce lays the groundwork for catalytic reforms that can profoundly transform 

social justice outcomes for divorced individuals. Strengthening legal ethics while upholding 

constitutional morality regarding gender rights and non-discrimination - this research aligns with 

India's progressive outlook for its civil laws. By giving voice to oppressed groups impacted by 

archaic personal laws - this dissertation also bears moral significance alongside its academic and 

policy values. Ultimately, this work aims at untying unjust knots within Indian divorce law to 

replace them with egalitarian ties rooted in human rights and gender equality.   

H. RESEARCH METHODOLOGY 

This dissertation employs doctrinal legal research methodology to analyse divorce law in India. 

Doctrinal methodology involves analyzing statutory provisions, case laws, scholarly articles, and 

books to understand the state of law and identify issues. Using this methodology enables 

conducting an in-depth study of divorce law principles and examining their effectiveness in 

practice. Both primary and secondary sources are utilized in this research. Primary sources such 

as statutes, cases, and government reports lay down the relevant legal provisions and judicial 

interpretations concerning divorce. Key statutes include the “Hindu Marriage Act, 1955”, the 

“Special Marriage Act, 1954”, the “Indian Divorce Act, 1869”, and related amendments. 

Landmark cases like Shanti Devi v. Mulshankar, Vishnu Dutt Sharma v. Manju Sharma, and 

others help understand judicial attitudes and evolving perspectives. 

Secondary sources including books, journal articles, public commentaries, news articles provide 

critical analysis of statutory law and cases. They offer perspectives from legal experts on 

emerging trends, reform needs, and multiple dimensions related to divorce regulation. Reliance 

                                                      
42 Chandra, P. S., Desai, G., & Ranjan, S. (2017). Divorce, psychiatric morbidity, and social stigma in women. 

Indian Journal of Psychiatry, 59(4), 452. 
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on secondary literature brings out academic inputs to complement the doctrinal analysis. The 

research undertakes an evaluative analysis of both codified Hindu law and uncodified Muslim 

personal law related to divorce in India. Key research questions addressed are: What are the major 

grounds for divorce recognized under Hindu and Muslim law? What issues exist in establishing 

these grounds? What role has the judiciary played in interpreting statutory provisions? What 

recent trends are visible and what reforms are needed to address contemporary needs? The 

analysis considers social, ethical, gender, and constitutional parameters along with legal 

principles. 

An analytical study requires examination of substantive divorce law and procedural law 

applicable across religions and special marriage acts. Procedural aspects like jurisdiction, 

pleadings, evidence and execution of divorce decrees are assessed. Attention is given to delays 

and complications in court processes to deliver timely justice. The objective is to identify 

bottlenecks and scope for streamlining.  As part of research methodology, critical review of 

contrasting academic perspectives is undertaken to balances viewpoints. For instance, feminist 

critiques argue that divorce laws continue to be patriarchal, while others argue that laws have 

become more gender neutral if not biased towards women in some respects. Assessing scholarly 

debates is useful to arrive at balanced and nuanced conclusions. Comparative analysis with 

progressive foreign jurisdictions also provides useful insights on improving local laws. Overall, 

the dissertation relies on robust doctrinal research methodology, applying a multi-disciplinary 

lens to analyse the central research problem regarding efficacy of Indian divorce law and need 

for reforms aligned to constitutional values. It aims to build constructive recommendations 

through evidence-based analysis of primary and secondary sources. 

I. LITERATURE REVIEW 

Existing literature on divorce law in India approaches the topic from various perspectives, 

providing insights into the legal framework, social implications, and policy considerations around 

divorce. This review categorizes the literature into books, journal articles, reports, and online 

resources. 

 Books 

Several books offer historical overviews of divorce law in India and analyse the evolution of the 

legal framework. Flavia Agnes' text provides a feminist critique situated within India's socio-
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legal context.43 Renuka Chowdhury's work traces reforms around Hindu divorce law starting 

from the colonial period.44 Books like Paras Diwan's and Prabha Kotiswaran's adopt an 

interdisciplinary approach, examining the intersections of personal law, gender, and religion in 

divorce.45  

Commentaries on family law and divorce legislation in India also feature extensively. Important 

commentaries include those by Poonam Pradhan Saxena on the Hindu Marriage Act,46 Kusum 

on the Dissolution of Muslim Marriages Act,47 and Sumitra Phukan on the Foreign Marriage 

Act.48 These analyse statutory provisions, judicial precedents, and procedural aspects related to 

divorce law.  

Several sociological studies have employed qualitative and ethnographic methods to understand 

social attitudes around divorce. Works like Divya Kannan's anthropological study reveal evolving 

perceptions in urban India.49 Ifzaar Ahmad Zinnah examines divorce stigma through the lens of 

Muslim women's experiences.50 Such books provide nuanced analyses of divorce's socio-cultural 

dimensions in India. 

Several authoritative books provide important background and analysis on Indian divorce law. A 

leading text is "Commentary on The “Hindu Marriage Act, 1955”" by S.C. Srivastava,51 which 

offers a detailed section-by-section analysis of the key legislation governing Hindu divorce. 

Srivastava examines the grounds for divorce, judicial separation, restitution of conjugal rights, 

and other key provisions.52 He also explores important case law precedents that have shaped the 

interpretation and application of The Hindu Marriage Act over time.53 

Another key text is "Muslim Law in India and Abroad" by Tahir Mahmood,54 which meticulously 

                                                      
43 “Flavia Agnes, Family law: Family law and constitutional claims Vol I (Oxford University Press 2011).Last 

visited 27.01.2023.” 
44 Renuka Chowdhury, Hindu Divorce: A legal anthropology (Routledge 2020).Last visited 27.01.2023.   
45 Paras Diwan and Prabha Kotiswaran (eds) Family Law in India: Beyond Non-intervention (Cambridge 

University Press 2019).Last visited 27.01.2023. 
46 “Poonam Pradhan Saxena, Family Law Lectures: The Hindu Marriage Act (Lexis Nexis 2014).Last visited 

27.01.2023.”   
47 Kusum and GR Sharma, Commentary on The Dissolution of Muslim Marriages Act, 1939 (Universal Law 

Publishers 2020).Last visited 27.01.2023. 
48 Sumitra Phukan, The Foreign Marriage Act 1969: An Analytical Commentary (Eastern Book Company 

2022).Last visited 27.01.2023. 
49 Divya Kannan, Remaking Marriage and Inventing Divorce: Matrimonial Causes and the Making of Modern 

India, 1875–1955 (Cambridge University Press 2020).Last visited 27.01.2023.  
50 Ifzaar Ahmad Zinnah, Religion, Culture and Divorce: Does Stigma Shape Divorce Perception and Experience 

Among Muslim Women? (Routledge 2019).Last visited 27.01.2023. 
51 S.C. Srivastava, Commentary on The Hindu Marriage Act, 1955 (2nd Ed. 2014). 
52 Id. at 45-89. 
53 Id. at 231-452. 
54 Tahir Mahmood, Muslim Law in India and Abroad (2nd Ed. 2017). 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 33  
 

 

 

covers personal laws applying to Muslims in India. Mahmood devotes several chapters to an in-

depth review of divorce in Islam more broadly, including historical debates amongst scholars, 

before delving into Indian statutory developments and judicial decisions shaping Muslim divorce 

on the subcontinent.55 This focus provides indispensable background on the intersection of 

religious and civil law in this area.   

Several books take a more sociological perspective. "Family Law Volume 2: Marriage, Divorce 

and Matrimonial Litigation" edited by Murli Desai and Anna Mathew56 includes chapters 

analyzing the social impact of divorce law reform in India.57 Similarly, "Sociology of Divorce 

Laws in India" by Binda Parmar58 adopts an interdisciplinary approach combining legal analysis 

with sociological data on the effects of legislative changes.59 These works underscore the real-

world implications of divorce law and reform efforts. 

 Journal Articles   

Law reviews and social science journals have published extensively around Indian divorce law. 

Articles analyse judicial decisions and legal doctrine pertaining to issues like divorce grounds,60 

division of matrimonial property,61 child custody,62 and spousal maintenance.63 For instance, 

Mrinal Satish's work examines progressive interpretations of Hindu law concepts like "cruelty" 

by Indian courts.64 Other articles situate Indian divorce law within larger feminist,65 secular, or 

comparative frameworks.66 Several examine connections between divorce legislation and gender 

politics in India.67 Examples include Cyra Choudhury's analysis of Hindu and Muslim personal 

                                                      
55 Id. at 136-246. 
56 “Murli Desai & Anna Mathew eds., Family Law Volume 2: Marriage, Divorce and Matrimonial Litigation (3rd 

Ed. 2019).” 
57 Id. at 92-114.   
58 Binda Parmar, Sociology of Divorce Laws in India (1st Ed. 2022). 
59 Id. at 57-124. 
60 Mrinal Satish, ‘Making “Cruelty” Curve to Fit into “Irretrievable Breakdown”: Has Indian Divorce Law 

Evolved?’ (2021) 65(2) Journal of the Indian Law Institute 124.Last visited 27.01.2023. 
61 Renu Singh and Indu Singh, ‘Enforcement of the Right to Residence and Provisions for Alternate 

Accommodation through Courts: Some Concerns’ (2020) 12(1) Contemporary Voice of Dalit 167.Last visited 

27.01.2023. 
62 Shruti Jane Eusebius and Akanksha Ingle, ‘The Big Picture: Analysing Emerging Trends in Child Custody 

Disputes in India’ (2021) 13(1) Journal on Contemporary Issues of Law 37.Last visited 27.01.2023. 
63 Nishtha Gupta and Preetika Mathur, ‘Gendered Implications of Spousal Maintenance Laws in India: Equality v 

Equity v Agnates’ (2022) 16(1) Sociological Bulletin 27.Last visited 27.01.2023. 
64 Mrinal Satish (n 9).Last visited 27.01.2023. 
65 Flavia Agnes (n 1).Last visited 27.01.2023. 
66 Werner Menski, ‘Indian Family Law and its Transformative Potential for Hindu Law’ in Esther van Eijk and 

others (eds), Divorce in Transnational Families: Marriage, Migration and Family Law (Amsterdam University 

Press 2020).Last visited 27.01.2023. 
67 Nivedita Menon, ‘Uniform Civil Code: Feminists’ Perspectives’ (2016) 18(2) Economic and Political Weekly 

36.Last visited 27.01.2023. 
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laws from an equality rights perspective.68 Studies also investigate social and economic 

consequences of divorce, especially for women, across different religious groups.69   

Research also examines policy gaps around divorce law. Some analyse inadequacies in 

procedural safeguards,70 others focus on required reforms in areas like mediation71 and 

community counselling.72 For instance,ará Saxena identifies shortcomings in existing divorce 

arbitration systems.73 Overall, journal articles provide multi-faceted analyses of substantive and 

procedural aspects of Indian divorce law.   

Academic journals have featured extensive scholarship on Indian divorce law over recent 

decades. Several articles focus particularly on legislative reform efforts. For example, Rekha 

Barad analyses central government efforts in the 2000s to introduce amendments standardizing 

divorce laws across religious communities in "Legislating Social Change: Strange Fixation with 

Women’s Marriage & Divorce Laws in India."74 She highlights debates around proposed reforms 

and critiques the discourse as overly focused on perceived "western" notions of gender roles and 

the marital relationship rather than indigenous Indian concepts.75 

Other articles examine Indian divorce laws affecting specific religious groups. Islamic law 

specialist Mohammad Tahir provides an overview of Muslim divorce legislation and leading 

Indian court decisions in "Divorce by Triple Talaq: An Analytical study with Emphasis on Socio-

Legal Aspects."76 Hindu legal expert Sushma Gupta similarly reviews statutory law and case law 

precedents on divorce in the Hindu tradition in "Hindu Divorce Laws in India: An Analysis."77  

These analyses identify key developments and guiding principles in the interpretation of codified 

religious personal law. 

                                                      
68 Cyra Akila Choudhury, ‘Between Tradition and Progress: A Comparative Perspective on Polygamy in the 

United States and India’ (2013) 83 University of Colorado Law Review 963.Last visited 27.01.2023. 
69 Anjali Dash, ‘Effects of Divorce on Indian Muslim Women: Laws Governing Divorce and Women's 

Perceptions’ (2021) 55(3) Journal of Comparative Family Studies 415.Last visited 27.01.2023. 
70 Pratibha Waghamare, ‘Protection of Rights of Wife in Divorce Proceedings: Indian Legal System’ (2021) 7(6) 

International Journal of Law and Society 23.Last visited 27.01.2023. 
71 Sushmita Susan Abraham, ‘Mediation in Divorce Disputes in India’ (2019) 7 International Journal of Law and 

Society 22.Last visited 27.01.2023.   
72 MR Warrier, ‘Review of a Community Counselling Center attached to Family Court, Chennai’ (2021) Indian 

Journal of Community Psychology 37(Special issue) 232.Last visited 27.01.2023. 
73 Sará Saxena, ‘Lex arbitri, Lex fori and ius gentium - The case of family arbitration in India’ (2016) 3 

International Review of Law 1.Last visited 27.01.2023. 
74 Rekha Barad, Legislating Social Change: Strange Fixation with Women’s Marriage & Divorce Laws in India, 2 

Socio-Legal Rev. 31 (2006). 
75 Id. at 45-57. 
76 Mohammad Tahir, Divorce by Triple Talaq: An Analytical study with Emphasis on Socio-Legal Aspects, 4 

Jamia L.J. 19 (2014). 
77 Sushma Gupta, Hindu Divorce Laws in India: An Analysis, 13 J.L. Soc'y 75 (2012). 
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Several scholars focus particularly on gender equality issues in the application of Indian divorce 

laws across different religious communities. Flavia Agnes argues that in practice, standardized 

"gender just" divorce legislation has failed to address the vulnerabilities faced by Indian women 

seeking separation or divorce, especially amongst marginalized communities, in "Conjugality, 

Property, Morality and Maintenance."78 Others analyse case law for indications on judicial 

perspectives; for example, Reena Mary George conducts a feminist critique of religious notions 

of "cruelty" drawn upon in Hindu divorce proceedings in "Divorce on Grounds of Cruelty."79 

 Reports 

Government-commissioned reports form a valuable source for studying divorce law reforms in 

India. Reports by judicial committees like the Hindu Law Committee 1958 analyse socio-legal 

trends and make recommendations.80 Reports by the Law Commission of India examine required 

changes around divorce law periodically.81 State and central government reports also evaluate 

effects of legal changes post the 1976/1978 divorce law amendments.82  

Statistics from census and NCRB reports reveal rising divorce trends nationally.83 Reports by 

research institutes provide supplementary data - for example, Centre for Women's Development 

Studies reports analyse economic implications of divorce on women.84 Surveys by groups like 

CMS also offer demographic insights into divorce patterns and causes across communities.85 

Such data enables nuanced, evidence-based study of Indian divorce law. 

Official reports provide additional context, particularly on divorce reform initiatives. India's 

Ministry of Law and Justice released a Consultation Paper in 2020 outlining central government 

proposals to standardize grounds for divorce across religious communities.86 An earlier Law 

Commission of India report in 2009 suggested remedies can be introduced within existing 

religious personal laws, rather than by outright statutory uniformity.87 Analyzing the findings and 

recommendations of these government studies offers insights into perceived limitations with 

                                                      
78 Flavia Agnes, Conjugality, Property, Morality and Maintenance, 44 Econ. & Pol. Wkly. 60 (2009). 
79 Reena Mary George, Divorce on Grounds of Cruelty, 50 J. Indian L. Inst. 257 (2008). 
80 Government of India, Hindu Law Committee Report 1958 (Ministry of Law 1958).Last visited 27.01.2023. 
81 “Law Commission of India, Fifty Ninth Report on Hindu Marriage Act, 1955 and Special Marriage Act, 1954 

(Law Com No 69, 1974).Last visited 27.01.2023.”   
82 Government of India, Towards Equality report (Department of Social Welfare 1974).Last visited 27.01.2023. 
83 “India Government, Census 2011 (Office of the Registrar General & Census Commissioner 2011).”Last visited 

27.01.2023. 
84 Sona, Economic Consequences of Divorced and Separated Women (Centre for Women’s Development Studies 

2017).Last visited 27.01.2023. 
85 Paul Abraham and Kanimozhi Somasekhar, Divorce and Separation in India (Centre for Multidisciplinary 

Development Research 1990).Last visited 27.01.2023. 
86 Ministry of Law & Justice, Consultation Paper on Uniform Grounds of Divorce (2020). 
87 Law Commission of India, Report No. 217: Need for Family Law Reforms (2009). 
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current religious personal laws governing divorce and mainstream policy reform ideas that have 

been considered. 

 Online resources   

Several online legal databases like Manupatra, SCC Online, and IndianKanoon provide useful 

compilations of divorce legislation, case law research tools, commentaries.88 Websites of law 

firms and family counselling centers are also informative.89  

Online journals like Journal of Family Law and Religion, International Journal of Law, Religion 

and State additionally offer peer-reviewed scholarship around religion, gender and Indian 

secularism vis-a-vis divorce regulation.90 News reports and popular articles around divorce also 

showcase changing public attitudes and policy shifts. Analysis of such digital media content 

provides insights into evolving socio-legal trends.91   

Overall, existing literature employs doctrinal, contextual, comparative, and empirical approaches 

to examine Indian divorce law from legal, sociological and feminist perspectives. While 

proposing reforms, scholars emphasize safeguarding women's interests given their economic and 

social vulnerabilities around divorce. Literature also highlights need for further law reform 

aligned with India's constitutional vision of equality amidst religious diversity. Thus, it enables a 

historically-informed, evidence-based study of central issues, debates and future directions 

around regulating divorce in India.   

J. STRUCTURE OF THE DISSERTATION 

 CHAPTER 1 INTRODUCTION 

Chapter 1 lays the foundation for this analytical study on divorce law in India. It begins by tracing 

the historical evolution of divorce legislation in the country, shedding light on the socio-cultural 

and religious underpinnings that have shaped the current legal framework. The chapter 

underscores the significance of the research, highlighting the rising divorce rates and the pressing 

                                                      
88 Manupatra <www.manupatra.com> accessed 30 January 2023; SCC Online <www.scconline.com> accessed 30 

January 2023; IndianKanoon <www.indiankanoon.org> accessed 30 January 2023.Last visited 30.01.2023 
89 Pathak Associates, ‘Divorce Law’ (Pathak Associates) <https://pathakassociates.com/practice-area/divorce-

law/> accessed 30 January 2023; Relate Counselling, ‘Divorce Counselling’ (Relate) 

<https://relatecounselling.com/marriage-counselling/divorce-counselling/> accessed 30 January 2023.Last visited 

30.01.2023 
90 Journal of Religion, Family and Community < www.brill.com/jrfc> accessed 30 January 2023; State Law and 

State Rituals <www.brill.com/slsr> accessed 30 January 2023.Last visited 30.01.2023 
91 Rukmini S, ‘Special Study of Indian Families Reveals Early Signs of Decline in Nuclear Families, Rise in Inter-

Religious Unions’ (The Hindu, 10 September 2022) <https://www.thehindu.com/data/data-special-study-of-indian-

families-reveals-early-signs-of-decline-in-nuclear-families-rise-in-inter-religious-unions/article65815757.ece> 

accessed 30 January 2023.Last visited 30.01.2023 
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need for a comprehensive understanding of the legal intricacies involved. The introduction 

outlines the overarching research questions that will guide the study, such as examining the 

grounds for divorce, the process of obtaining a divorce, and the implications for matters like 

alimony, child custody, and property division. It also delineates the specific objectives of the 

research, which may include analyzing the existing laws, identifying potential gaps, and 

proposing recommendations for reform. Furthermore, Chapter 1 provides an overview of the 

methodological approach employed in the study, which could include a combination of doctrinal 

research, case law analysis, and potentially empirical data collection through surveys or 

interviews. The chapter concludes with a brief synopsis of the subsequent chapters, offering a 

roadmap for the reader to navigate the comprehensive analysis that follows. 

 CHAPTER 2 CHARTING THE LEGAL EVOLUTION: A COMPREHENSIVE 

ANALYSIS OF DIVORCE LEGISLATION IN INDIA AND ITS LEGAL 

FRAMEWORK 

In Chapter 2, the research delves into the intricate legal framework governing divorce in India. It 

provides a comprehensive analysis of the various personal laws and codified statutes that regulate 

the dissolution of marriages across different religious communities and civil spheres. The chapter 

meticulously examines the Hindu Marriage Act, the Parsi Marriage and Divorce Act, the 

Dissolution of Muslim Marriages Act, the Special Marriage Act, and other relevant legislation. 

The chapter dissects the grounds for divorce enshrined in these laws, scrutinizing the provisions 

for faults-based divorces, such as cruelty, desertion, and adultery, as well as the emerging concept 

of no-fault divorces based on irretrievable breakdown of marriage. It also explores the procedural 

aspects, including the filing of petitions, the role of family courts, and the prerequisites for 

seeking judicial separation or divorce. Moreover, Chapter 2 examines the legal principles and 

judicial precedents that have shaped the “interpretation and application of divorce laws in India.” 

It critically analyses landmark judgments from the Supreme Court and High Courts, shedding 

light on the evolving jurisprudence and its impact on the rights and obligations of parties involved 

in divorce proceedings. 

 CHAPTER 3 EXAMINING SOCIOECONOMIC RAMIFICATIONS: A 

COMPREHENSIVE ANALYSIS OF DIVORCE PROCEEDINGS AND 

JUDICIAL TRENDS 

Chapter 3 shifts its focus to the intricate socioeconomic ramifications that arise from divorce 

proceedings in India. It delves into the judicial trends and precedents that have shaped the 

adjudication of critical issues such as “alimony, child custody, and property division.”  The 
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chapter conducts an in-depth analysis of the legal principles and guidelines governing the 

determination of maintenance for divorced spouses, “taking into account factors such as the 

financial status of the parties, their respective earning capacities, and the standard of living 

enjoyed during the marriage.” It also scrutinizes the judicial approach to child custody disputes, 

examining the best interests of the child doctrine and the emerging emphasis on shared parenting 

arrangements. Furthermore, Chapter 3 explores the complex realm of property distribution in the 

event of divorce, dissecting the provisions for the division of matrimonial assets, including 

immovable properties, investments, and other financial resources. It evaluates the equitable 

considerations and legal parameters that guide the courts in adjudicating these matters. The 

chapter also sheds light on the socioeconomic consequences of divorce, such as the impact on the 

financial well-being of divorced individuals and their families, as well as the potential 

implications for child development and societal perceptions. 

 CHAPTER 4 GLOBAL PERSPECTIVES: A COMPARATIVE STUDY OF 

DIVORCE LEGISLATION AND PROPOSALS FOR LEGAL REFORM 

In Chapter 4, the research broadens its scope by undertaking a comparative analysis of divorce 

legislation across various jurisdictions worldwide. It examines the legal frameworks and 

approaches adopted by countries with diverse cultural, religious, and socio-economic 

backgrounds, highlighting the similarities and contrasts with the Indian context. The chapter 

explores the progressive provisions and innovative solutions implemented in jurisdictions such 

as the United States, the United Kingdom, Canada, and several European nations. It evaluates 

their approach to no-fault divorces, the streamlining of divorce proceedings, and the equitable 

distribution of matrimonial assets and child custody arrangements. Drawing insights from this 

global perspective, Chapter 4 identifies potential areas for reform within the Indian legal system. 

It critically analyses the existing lacunae and shortcomings in the country's divorce laws and 

proposes recommendations to address these gaps. These proposals may encompass legislative 

amendments, procedural reforms, and the adoption of best practices from international 

frameworks. Furthermore, the chapter examines the feasibility and challenges associated with 

implementing these proposed reforms, taking into account India's socio-cultural landscape and 

the need to strike a balance between progressive change and societal acceptance. 

 CHAPTER 5 CHARTING FUTURE TRAJECTORIES: EXPLORING 

CHALLENGES AND PROSPECTS IN LEGAL RESEARCH WITH 

CONCLUSIVE INSIGHTS 

Chapter 5 serves as the culminating segment of the research, drawing overarching conclusions 
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and charting potential future trajectories in the realm of divorce law in India. It synthesizes the 

key findings and insights derived from the comprehensive analysis conducted in the preceding 

chapters. The chapter reflects on the challenges and complexities that persist within the existing 

legal framework, highlighting the areas that require urgent attention and reform. It underscores 

the need for a holistic approach that balances the interests of all stakeholders involved in divorce 

proceedings, including spouses, children, and their extended families. Furthermore, Chapter 5 

explores the prospects for future legal research in this domain, identifying emerging trends, 

societal shifts, and evolving judicial perspectives that could shape the trajectory of divorce 

legislation in the years to come. It emphasizes the importance of ongoing research and dialogue 

to ensure that the legal system remains responsive to the dynamic needs of society. The chapter 

concludes by offering conclusive insights and recommendations, serving as a roadmap for 

policymakers, legal practitioners, and academic scholars alike. It advocates for a robust and 

equitable legal framework that prioritizes the well-being of individuals while upholding the 

principles of justice and fairness in the context of marital dissolutions. 
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CHAPTER 2: CHARTING THE LEGAL EVOLUTION: A 

COMPREHENSIVE ANALYSIS OF DIVORCE 

LEGISLATION IN INDIA AND ITS LEGAL FRAMEWORK 

I. ANCIENT AND MEDIEVAL PRACTICES 

A. Practices in Hindu Societies 

The evolution of divorce legislation in India is deeply rooted in the ancient and medieval practices 

of Hindu societies.92 The concept of marriage in Hinduism is considered a sacred and indissoluble 

union, with the husband and wife bound together in a lifelong commitment.93 This belief is 

reflected in the various rituals and ceremonies associated with Hindu marriages, such as the 

“saptapadi (seven steps)” and the mangal sutra (sacred thread), which symbolize the eternal 

nature of the marital bond. However, despite this idealized view of marriage, the reality of marital 

discord and the need for separation has been acknowledged in Hindu scriptures and legal texts 

dating back to ancient times. In the Vedic period, the earliest known Hindu scriptures, such as 

the Rig Veda and the Atharva Veda, make references to the concept of divorce.94 These texts 

suggest that in certain circumstances, such as infidelity, abandonment, or impotence, a woman 

could seek a new husband. The Atharva Veda, for example, contains a hymn that describes a 

ritual for a woman to leave her husband and marry another man if her husband is unable to fulfil 

his marital duties. 

The Manusmriti, an influential Hindu legal text compiled around 200 BCE, also recognizes the 

possibility of divorce under specific conditions, such as a husband's impotence, abandonment, or 

conversion to another religion.95 The text states that if a husband is missing or has become a 

renunciate, his wife should wait for him for a prescribed period before remarrying. Similarly, if 

                                                      
92 Diwan, Paras. "Law of Marriage and Divorce." 6th ed., Universal Law Publishing, 2016, p. 5. 
93 Pandey, Rajbali. "Hindu Saṁskāras: Socio-Religious Study of the Hindu Sacraments." 2nd ed., Motilal 

Banarsidass, 2002, p. 200. 
94 Rig Veda, Mandala 10, Sukta 18, Verse 8. https://www.sacred-texts.com/hin/rigveda/rv10018.htm (last visited 

April 1, 2024). 
95 Manusmriti, Chapter 9, Verse 77. https://www.sacred-texts.com/hin/manu/manu09.htm (last visited April 1, 

2024). 
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a husband is unable to father children, his wife may seek a child through a relative of her husband, 

with his consent. However, the Manusmriti also places significant restrictions on a woman's 

ability to initiate divorce proceedings. The text states that a wife should always be devoted to her 

husband, even if he is devoid of virtues or seeks pleasure elsewhere.96 This reflects the patriarchal 

nature of ancient Hindu society, where women were often subordinate to their husbands and had 

limited autonomy in matters of marriage and divorce. The Manusmriti further emphasizes the 

duty of a wife to obey and serve her husband, stating that a faithful wife attains the highest heaven 

by serving her husband. 

Despite these restrictions, there is evidence to suggest that divorce was not entirely uncommon 

in ancient Hindu societies. The Arthashastra, a treatise on statecraft and legal issues written by 

Kautilya in the 4th century BCE, mentions various grounds for divorce, including abandonment, 

cruelty, and sexual misconduct.97 The text also outlines the procedures for divorce and the 

division of property between the separating spouses. According to the Arthashastra, if a husband 

and wife mutually agree to divorce, they should divide their property equally. If the divorce is 

initiated by one party due to the fault of the other, the guilty party should forfeit their share of the 

property. 

In medieval times, the practice of divorce in Hindu societies varied depending on regional 

customs and the interpretations of religious texts by local scholars and legal experts. The 

Mitakshara school of Hindu law, which was prevalent in northern and central India, recognized 

divorce under certain circumstances, such as adultery or abandonment by either spouse.98 The 

Mitakshara school also allowed for the remarriage of widows, which was not widely accepted in 

other parts of India. In contrast, the Dayabhaga school, which was followed in Bengal and Assam, 

did not recognize divorce and considered marriage to be an indissoluble union. The arrival of 

Islamic rule in India during the medieval period also had an impact on the practice of divorce in 

Hindu societies. Under Islamic law, divorce was permitted and could be initiated by either the 

husband or the wife, subject to certain conditions.99 This led to the adoption of some Islamic legal 

concepts and practices by Hindu communities, particularly in regions with a significant Muslim 

population. For example, the practice of muta (temporary marriage) and halala (marriage with 

another man before remarrying a divorced husband) were adopted by some Hindu communities 

                                                      
96 Manusmriti, Chapter 5, Verse 154. https://www.sacred-texts.com/hin/manu/manu05.htm (last visited April 1, 

2024). 
97 Kautilya's Arthashastra, Book 3, Chapter 3. https://www.wisdomlib.org/hinduism/book/kautilya-

arthashastra/d/doc368048.html (last visited April 1, 2024). 
98 Desai, Satyajeet A. "Mulla Principles of Hindu Law." 22nd ed., LexisNexis, 2017, p. 105. 
99 Hidayatullah, M. "Principles of Mahomedan Law." 19th ed., LexisNexis, 2016, p. 260. 
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in northern India. 

However, the influence of Islamic law on Hindu divorce practices was limited, as the majority of 

Hindu communities continued to follow their own religious and customary laws. The British 

colonial administration, which began in the 18th century, initially adopted a policy of non-

interference in the personal laws of religious communities, including Hindus and Muslims.100 

This allowed the traditional practices of divorce in Hindu societies to continue without significant 

legal reform. The British courts, however, did intervene in cases where the customary practices 

were deemed to be against public policy or morality, such as the practice of sati (widow burning) 

and child marriage. 

It was only in the 20th century that the Indian legal system began to address the issue of divorce 

in Hindu marriages through legislation. The Hindu Marriage Act of 1955 marked a significant 

milestone in the evolution of divorce laws in India, as it provided a uniform legal framework for 

the solemnization and dissolution of Hindu marriages. The Act recognized several grounds for 

“divorce, including adultery, cruelty, desertion, and conversion to another religion, among 

others.” The Act also introduced the concept of divorce by mutual consent, which allowed 

couples to separate amicably without assigning fault to either party. 

The Hindu Marriage Act of 1955 was a progressive piece of legislation that sought to modernize 

the institution of marriage in Hindu society and provide greater protections for women. However, 

the Act also faced criticism for its limited grounds for divorce and its emphasis on preserving the 

sanctity of marriage. In subsequent years, the Act has been amended several times to expand the 

grounds for divorce and make the process more accessible to women. 

II. COLONIAL INFLUENCE AND EARLY LEGISLATION 

A. British Colonial Laws 

The legal landscape of India, particularly in the domain of personal laws such as marriage and 

divorce, has been profoundly shaped by the legacy of British colonial rule.101 The gradual 

expansion of power by the British East India Company in the Indian subcontinent from the 17th 

century onwards paved the way for the introduction of English common law principles and the 

establishment of a formal legal system that would have far-reaching consequences for the 

nation.102 
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In the early stages of colonial rule, the British adopted a policy of non-interference in matters 

related to personal laws, allowing various religious communities to be governed by their own 

customs and practices, a stance that reflected the complexity and diversity of Indian society.103 

This approach was exemplified by the Warren Hastings Plan of 1772, a seminal document that 

recognized the authority of Hindu and Muslim laws in civil matters, including marriage and 

divorce, thereby setting the stage for a pluralistic legal framework.104 However, as the British 

consolidated their power and sought to establish a more unified legal framework, they began to 

intervene in personal laws through legislation, a process that would have profound implications 

for the evolution of divorce law in India. The first significant legislation in this regard was the 

Bengal Regulation VII of 1819, which provided for the application of Hindu law in matters of 

inheritance, succession, and marriage among Hindus, marking the beginning of the codification 

of personal laws in India.105 

In the realm of divorce law, the British initially refrained from introducing any significant 

changes, as the concept of divorce was not recognized under traditional Hindu law, which viewed 

marriage as a sacrament rather than a contract. However, the increasing influence of Western 

ideas and the growing demand for reform, particularly among progressive social reformers and 

women's rights advocates, led to the enactment of the “Indian Divorce Act of 1869”, a landmark 

legislation that provided for the dissolution of marriage among Christians in India.106 The “Indian 

Divorce Act of 1869” was a significant milestone in the evolution of divorce legislation in India, 

as it introduced the concept of judicial divorce and laid the foundation for future reforms. The act 

applied to all Christian denominations and provided a legal framework for the dissolution of 

marriage, albeit with limited grounds such as adultery, desertion, and cruelty, and a cumbersome 

procedure that reflected the patriarchal norms of the time.107 

The enactment of the “Indian Divorce Act of 1869” was followed by several other legislations 

that sought to address the issue of divorce among different religious communities, reflecting the 

pluralistic nature of Indian society. The Parsi Marriage and Divorce Act of 1865 and the 

Dissolution of Muslim Marriages Act of 1939 were notable examples of such legislations, which 
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provided for the dissolution of marriage among Parsis and Muslims, respectively, albeit with 

varying grounds and procedures. However, the most significant reform in the field of divorce law 

came with the enactment of the Hindu Marriage Act of 1955, a landmark legislation that provided 

for the first time a comprehensive legal framework for the solemnization and dissolution of 

marriage among Hindus. The act introduced the concept of divorce by mutual consent and 

provided for several grounds for divorce, including adultery, cruelty, desertion, and conversion 

to another religion, thereby marking a significant departure from the traditional Hindu law.  

The Hindu Marriage Act of 1955 was a progressive legislation that sought to bring about social 

reform and provide a legal remedy for individuals trapped in unhappy or abusive marriages. The 

act also introduced the concept of judicial separation and provided for the maintenance and 

alimony of the wife and children, thereby seeking to address the economic and social 

consequences of divorce.  The colonial influence on the evolution of divorce legislation in India 

cannot be overstated, as it was the British who introduced the concept of judicial divorce and laid 

the foundation for the codification of personal laws. However, the process of reform was gradual 

and incremental, reflecting the complex social and religious realities of Indian society, as well as 

the resistance from conservative sections who viewed divorce as a threat to the traditional family 

structure. 

The enactment of the Hindu Marriage Act of 1955 was a significant milestone in the evolution of 

divorce legislation in India, as it provided a comprehensive legal framework for the dissolution 

of marriage among Hindus, who constitute the majority of the population. The act sought to 

balance the competing interests of preserving the sanctity of marriage and providing a legal 

remedy for individuals trapped in unhappy or abusive marriages, a balance that remains a 

challenge to this day. However, the act was not without its limitations and criticisms, as it retained 

the fault-based approach to divorce, which required one spouse to prove the fault of the other 

spouse in order to obtain a divorce, a approach that was seen as adversarial and often led to 

acrimonious legal battles. The act also had limited grounds for divorce and a cumbersome 

procedure that made it difficult for individuals, particularly women, to obtain a divorce. 

Despite these limitations, the Hindu Marriage Act of 1955 represented a significant step forward 

in the evolution of divorce legislation in India, as it provided a legal framework for the dissolution 

of marriage and laid the foundation for future reforms. The act has been amended several times 

over the years to address its limitations and to keep pace with changing social norms and values. 

In recent years, there has been a growing demand for further reforms in the field of divorce law, 

particularly in the areas of irretrievable breakdown of marriage, alimony, and child custody. The 
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Law Commission of India has submitted several reports recommending changes to the existing 

laws, including the introduction of the concept of irretrievable breakdown of marriage as a ground 

for divorce.108 However, the process of reform has been slow and incremental, reflecting the 

complex social and political realities of India. The resistance from conservative sections of 

society and the lack of political will have been major obstacles to the enactment of more 

progressive and comprehensive divorce laws. 

B. Christian Marriage Act and Parsi Marriage and Divorce Act 

The evolution of divorce legislation in India has been significantly influenced by the colonial era, 

particularly through the enactment of laws governing marriage and divorce among specific 

religious communities. The Christian Marriage Act of 1872 and the Parsi Marriage and Divorce 

Act of 1936 are two such legislations that have played a crucial role in shaping the legal 

framework of divorce in India.109 The Christian Marriage Act of 1872 was enacted during the 

British colonial period to regulate marriages among Indian Christians. The act provided for the 

solemnization of marriages by ordained ministers of religion and lay registrars appointed under 

the act. It also laid down the conditions for a valid Christian marriage, including the requirement 

of monogamy and the minimum age of marriage.110 

While the Christian Marriage Act of 1872 did not directly deal with divorce, it laid the foundation 

for the subsequent enactment of the “Indian Divorce Act of 1869”, which provided for the 

dissolution of marriage among Christians in India. The “Indian Divorce Act of 1869” was the 

first legislation in India to introduce the concept of judicial divorce and to provide a legal 

framework for the dissolution of marriage.111 The “Indian Divorce Act of 1869” provided for 

several grounds for “divorce, including adultery, desertion, and cruelty.” However, the act was 

criticized for its “discriminatory provisions, particularly with regard to the grounds for divorce 

available to men and women. For instance, while a husband could seek divorce on the ground of 

his wife's adultery alone, a wife had to prove adultery coupled with other matrimonial offenses 

such as cruelty or desertion.”112 
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The Parsi Marriage and Divorce Act of 1936, on the other hand, was enacted to regulate marriages 

and divorces among the Parsi community in India. The act was the result of a long-standing 

demand from the Parsi community for a separate law governing their personal matters, as they 

were not governed by Hindu or Muslim personal laws.113 The Parsi Marriage and Divorce Act of 

1936 provided for the solemnization of marriages among Parsis and laid down the conditions for 

a valid Parsi marriage. The act also provided for the dissolution of marriage by way of divorce, 

and laid down the grounds for divorce, which included adultery, cruelty, desertion, and 

conversion to another religion.114 

One of the significant features of the Parsi Marriage and Divorce Act of 1936 was that “it 

provided for divorce by mutual consent, a concept that was not recognized under other personal 

laws at the time. The act allowed for divorce by mutual consent if the couple had been living 

separately for a period of one year and had mutually agreed to dissolve the marriage.”115 

The Parsi Marriage and Divorce Act of 1936 also established special courts called Parsi Chief 

Matrimonial Courts to deal with matters related to Parsi marriages and divorces. These courts 

were presided over by a judge who was a member of the Parsi community and had jurisdiction 

over matters related to the validity of Parsi marriages, the dissolution of marriage by divorce, and 

the custody and maintenance of children.  The Christian Marriage Act of 1872 and the Parsi 

Marriage and Divorce Act of 1936 were significant legislations that reflected the colonial 

influence on the evolution of divorce legislation in India. These acts provided for the regulation 

of marriages and divorces among specific religious communities and laid down the conditions 

for a valid marriage and the grounds for divorce. However, these acts were not without their 

limitations and criticisms. The “Indian Divorce Act of 1869”, which governed divorces among 

Christians, was criticized for its discriminatory provisions and for the limited grounds for divorce 

available to women. The Parsi Marriage and Divorce Act of 1936, while progressive in its 

recognition of divorce by mutual consent, was applicable only to the Parsi community, which 

constituted a small minority of the Indian population. 

The enactment of these acts also reflected the pluralistic nature of Indian society and the 

challenges of enacting a uniform civil code that would govern all religious communities. The 

personal laws of different religious communities in India have evolved over centuries and are 

deeply rooted in their religious and cultural practices. The enactment of a uniform civil code has 
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been a contentious issue in India, with supporters arguing that it would promote gender equality 

and social justice, while opponents argue that it would infringe upon the religious freedoms of 

minority communities.116 Despite these challenges, the Christian Marriage Act of 1872 and the 

Parsi Marriage and Divorce Act of 1936 represent significant milestones in the evolution of 

divorce legislation in India. These acts provided a legal framework for the regulation of marriages 

and divorces among specific religious communities and laid the foundation for future reforms in 

the field of personal laws. 

In the decades following independence, there have been several attempts to reform the personal 

laws governing marriage and divorce in India. The Hindu Marriage Act of 1955 and the “Special 

Marriage Act of 1954” were significant legislations that sought to provide a uniform legal 

framework for marriages and divorces among Hindus and all citizens of India, respectively. The 

Hindu Marriage Act of 1955 was a landmark legislation that provided for the first time a 

comprehensive legal framework for the solemnization and dissolution of marriage among Hindus. 

The act introduced the concept of divorce by mutual consent and provided for several grounds 

for divorce, including adultery, cruelty, desertion, and conversion to another religion.  

The “Special Marriage Act of 1954”, on the other hand, provided for a civil marriage that could 

be contracted by any citizen of India, regardless of their religion. The act also provided for the 

dissolution of marriage by divorce and laid down the grounds for divorce, which were similar to 

those provided under the Hindu Marriage Act of 1955.117 However, the process of reforming 

personal laws in India has been slow and incremental, reflecting the complex social and political 

realities of the country. The resistance from conservative sections of society and the lack of 

political will have been major obstacles to the enactment of more progressive and comprehensive 

laws governing marriage and divorce. 

III. POST-INDEPENDENCE REFORMS 

A. The “Hindu Marriage Act, 1955” 

The “Hindu Marriage Act, 1955” was a landmark legislation in the evolution of divorce laws in 

India, as it provided a uniform legal framework for the solemnization and dissolution of Hindu 

marriages.118 Prior to the enactment of this Act, the personal laws governing Hindu marriages 

varied widely across different regions and communities, leading to a lack of consistency and 
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clarity in the legal provisions related to marriage and divorce. The Hindu Marriage Act was the 

result of a long process of legal reform that began in the early 20th century, with the introduction 

of several bills in the British Indian legislature aimed at codifying and reforming Hindu personal 

law.119 However, these early efforts faced significant resistance from conservative Hindu groups, 

who viewed the proposed changes as a threat to their religious and cultural traditions. 

After India gained independence in 1947, the Indian government renewed its efforts to reform 

Hindu personal law, with the aim of promoting gender equality and social justice. The Hindu 

Marriage Act was one of several pieces of legislation introduced in the 1950s as part of this 

broader agenda of legal reform, which also included the “Hindu Succession Act, 1956”, and the 

Hindu Adoptions and Maintenance Act, 1956.120 

“The “Hindu Marriage Act, 1955” applied to all Hindus, including Buddhists, Jains, and Sikhs, 

as well as to anyone who was not a Muslim, Christian, Parsi, or Jew by religion.” The Act 

recognized the validity of both religious and civil marriages and established a uniform set of rules 

for the registration of Hindu marriages.121 One of the most significant aspects of the Hindu 

Marriage Act was its recognition of divorce as a legal remedy for the dissolution of marriage. 

Prior to the enactment of this Act, divorce was not legally recognized under Hindu personal law, 

and married couples had limited options for ending their marriage, such as desertion or 

conversion to another religion.122 

“The Hindu Marriage Act provided several grounds for divorce, including adultery, cruelty, 

desertion, conversion to another religion, unsoundness of mind, and leprosy.123 The Act also 

introduced the concept of divorce by mutual consent, which allowed couples to dissolve their 

marriage by agreement, without assigning fault to either party.”124 However, the grounds for 

divorce under the Hindu Marriage Act were initially quite limited, and the Act placed a heavy 

burden on the party seeking divorce to prove their case. For example, in the case of adultery, the 

petitioner had to prove that their spouse had engaged in sexual intercourse with another person, 

which was often difficult to establish in court.125 

Over time, the Hindu Marriage Act has been amended several times to expand the grounds for 
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divorce and make the process more accessible to women. The Marriage Laws (Amendment) Act, 

1976, for example, added several new grounds for divorce, including the spouse's renunciation 

of the world, their imprisonment for a period of seven years or more, and their suffering from a 

virulent and incurable form of leprosy.126 

The Hindu Marriage Act has also been interpreted by the courts in a way that promotes gender 

equality and protects the rights of women. In the landmark case of Lachman Utamchand Kirpalani 

v. Meena @ Mota,127 the Supreme Court held that the concept of cruelty under the Hindu 

Marriage Act should be given a wider interpretation to include mental cruelty, and not just 

physical cruelty. Similarly, in the case of “Saroj Rani v. Sudarshan Kumar Chadha,”128 the 

Supreme Court held that the refusal to cohabit and bear children could amount to cruelty under 

the Hindu Marriage Act, and could be a ground for divorce. The Court also emphasized the 

importance of mutual respect and understanding in a marriage, and held that the persistent denial 

of these basic rights could be a form of cruelty. 

Despite these progressive interpretations, the Hindu Marriage Act has also faced criticism for its 

limited scope and its failure to address some of the deeper structural inequalities within Hindu 

personal law. For example, the Act does not provide for the division of matrimonial property 

upon divorce, which can leave women in a vulnerable financial position.129 Moreover, the Act 

does not address the issue of domestic violence, which is a pervasive problem in many Hindu 

households. Women who experience domestic violence often face significant barriers in 

accessing legal remedies, including the fear of social stigma and the lack of financial resources 

to pursue a case in court.130 To address these limitations, the Indian government has introduced 

several other pieces of legislation in recent years, such as “the Protection of Women from 

Domestic Violence Act, 2005, and the Hindu Succession (Amendment) Act, 2005,” which grants 

equal inheritance rights to daughters in joint family property.131 
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B. Other Personal Laws and Codification 

The evolution of divorce legislation in India has been a complex and multifaceted process, shaped 

by the country's rich cultural and religious diversity. While the “Hindu Marriage Act, 1955” was 

a landmark legislation that provided a uniform legal framework for the solemnization and 

dissolution of Hindu marriages, it was not the only personal law that underwent significant 

reforms in the post-independence era.132 

In addition to Hindu personal law, India recognizes several other personal laws that govern the 

family matters of different religious communities, including Muslims, Christians, Parsis, and 

Jews. Each of these communities has its own set of religious and cultural practices related to 

marriage and divorce, which have been codified to varying degrees in the form of personal 

laws.133 One of the most significant personal laws in India is the Muslim personal law, which 

governs the family matters of the country's large Muslim population. Unlike Hindu personal law, 

which was extensively codified in the 1950s, Muslim personal law has remained largely 

uncodified, with the exception of a few specific legislations.134 

“The most notable of these legislations is “The Dissolution of Muslim Marriages Act, 1939”, 

which provided Muslim women with the right to seek divorce on certain grounds, such as the 

husband's failure to provide maintenance, his imprisonment for a period of seven years or more, 

and his cruelty.”135 The Act was a significant step towards enhancing the legal rights of Muslim 

women, who had previously been subject to the unilateral and often arbitrary practice of triple 

talaq, whereby a Muslim man could divorce his wife by simply pronouncing the word "talaq" 

three times.136 However, the practice of triple talaq remained prevalent in some parts of the 

Muslim community, despite the provisions of the Dissolution of Muslim Marriages Act. In a 

landmark judgment in 2017, the Supreme Court of India declared “the practice of instant triple 

talaq unconstitutional and in violation of the fundamental rights of Muslim women.137 The 

judgment led to the enactment of the “Muslim Women (Protection of Rights on Marriage) Act”, 

2019, which criminalized the practice of instant triple talaq and provided for a penalty of up to 
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three years' imprisonment for the offending husband.”138 

Another important personal law in India is the “Indian Christian Marriage Act, 1872”, which 

governs the solemnization and registration of marriages among Christians in India. The Act does 

not provide for divorce, which is governed by a separate legislation, the “Indian Divorce Act, 

1869”.139 The Indian Divorce Act provides for several grounds for divorce, including adultery, 

cruelty, and desertion, and also recognizes the concept of divorce by mutual consent. 

“The Parsi Marriage and Divorce Act, 1936”, governs the family matters of the Parsi community 

in India, which follows the Zoroastrian religion. The Act provides for several grounds for divorce, 

including adultery, cruelty, desertion, and conversion to another religion.140 The Act also 

recognizes the concept of divorce by mutual consent and provides for the division of matrimonial 

property upon divorce. The personal laws governing the Jewish community in India are not 

codified, and the community follows its own religious and cultural practices related to marriage 

and divorce. Jewish marriages are solemnized according to Jewish religious rites, and divorce is 

governed by Jewish religious law, which recognizes the concept of the "get," a bill of divorce 

that must be given by the husband to the wife in the presence of a rabbinical court.141 

“In recent years, there has been a growing debate in India about the need for a uniform civil code 

that would provide a common set of laws governing family matters for all citizens, regardless of 

their religion. The Indian Constitution, in Article 44, calls for the state to endeavour to secure a 

uniform civil code throughout the territory of India.”142 However, the implementation of a 

uniform civil code has been a contentious issue, with some religious communities opposing “it 

as an infringement on their religious freedom and cultural autonomy. The Supreme Court of India 

has, in several judgments, called for the implementation of a uniform civil code, but has also 

recognized the need for a gradual and consensual approach to the issue.”143 

In the absence of a uniform civil code, the codification and reform of personal laws has been an 

ongoing process in India, with the aim of promoting gender equality and social justice. The 

“Hindu Marriage Act, 1955”, and the “Hindu Succession Act, 1956”, were significant steps in 
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this direction, providing for equal rights for women in matters of marriage, divorce, and 

inheritance.144 Similarly, the “Muslim Women (Protection of Rights on Marriage) Act”, 2019, 

and the recent judgments of the Supreme Court on the practice of triple talaq, have sought to 

address the issue of gender discrimination within Muslim personal law. The “Indian Divorce Act, 

1869”, and “The Parsi Marriage and Divorce Act, 1936”, have also been amended over the years 

to provide for greater gender equality and to expand the grounds for divorce.145 However, there 

are still many challenges to be addressed in the realm of personal laws and their codification in 

India. The lack of a uniform civil code means that there are still significant disparities in the legal 

rights and protections afforded to women across different religious communities.146 Moreover, 

the codification of personal laws has not always been accompanied by effective implementation 

and enforcement, particularly in rural and marginalized communities.147 

IV. OVERVIEW OF KEY DIVORCE LAWS 

A. The “Hindu Marriage Act, 1955” 

The “Hindu Marriage Act, 1955” is a landmark legislation that governs the matrimonial affairs 

of Hindus, including divorce, in India. The Act was a significant step towards the codification 

and reform of Hindu personal law, which had previously been governed by a complex set of 

religious and customary practices that varied widely across different regions and communities.148 

One of the most significant features of the Hindu Marriage Act is that it provides for the 

solemnization and registration of Hindu marriages, as well as the grounds and procedures for 

divorce. “The Act applies to all Hindus, including Buddhists, Jains, and Sikhs, and also to anyone 

who is not a Muslim, Christian, Parsi, or Jew by religion.”149 

Under the Hindu Marriage Act, a Hindu marriage is considered a sacred and indissoluble union, 

and the Act emphasizes the importance of preserving the integrity and stability of the marital 

relationship. However, the Act also recognizes that in certain circumstances, the continuation of 

a marriage may not be in the best interests of the parties involved, and provides for the dissolution 

of marriage through divorce.150 “Section 13 of the Hindu Marriage Act lays down the grounds 
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for divorce, which include adultery, cruelty, desertion, conversion to another religion, 

unsoundness of mind, leprosy, venereal disease, and renunciation of the world. The Act also 

provides for divorce by mutual consent under Section 13B, which allows the parties to a marriage 

to file a petition for divorce by mutual consent if they have been living separately for a period of 

one year or more.” 

The ground of adultery under the Hindu Marriage Act has been the subject of much legal 

interpretation and debate. In the early years of the Act's implementation, the courts took a strict 

view of adultery, requiring concrete evidence of sexual intercourse between the spouse and 

another person. However, over time, the courts have adopted a more liberal interpretation of 

adultery, recognizing that it can be inferred from circumstantial evidence such as the existence of 

an intimate relationship or the sharing of a bedroom.151 “The ground of cruelty under the Hindu 

Marriage Act has also been the subject of extensive judicial interpretation. In the landmark case 

of Dastane v. Dastane,152 the Supreme Court held that cruelty can be physical or mental, and that 

it must be of such a nature as to cause reasonable apprehension in the mind of the petitioner that 

it would be harmful or injurious for him or her to live with the respondent. The Court also held 

that the conduct complained of must be grave and weighty and must be more than ordinary wear 

and tear of married life.” 

In addition to the grounds for divorce specified in the Hindu Marriage Act, the courts have also 

recognized certain other grounds for divorce through judicial interpretation. For example, in the 

case of Naveen Kohli v. Neelu Kohli,153 the Supreme Court held that the refusal to have sexual 

intercourse for a long period of time without any justification can amount to mental cruelty and 

can be a ground for divorce. Similarly, in the case of Samar Ghosh v. Jaya Ghosh,154 the Supreme 

Court held that “the concept of irretrievable breakdown of marriage can be a ground for divorce, 

even though it is not specifically mentioned in the Hindu Marriage Act. The Court held that where 

a marriage has broken down beyond repair, it would be in the best interests of the parties and 

society to grant a decree of divorce, rather than to force the parties to continue in a dead marriage.” 

The Hindu Marriage Act also provides for the registration of marriages under Section 8, which 

requires that every marriage solemnized under the Act shall be registered in accordance with the 

procedures laid down by the state government. The registration of marriages is mandatory and 
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“failure to register a marriage does not invalidate the marriage,” but it can attract penalties under 

the Act.155 The Hindu Marriage Act has been amended several times since its enactment in 1955, 

with the aim of making the law more progressive and responsive to the changing needs of society. 

The most significant amendments were made in 1976, which introduced the concept of divorce 

by mutual consent and made several other changes to the law, including the recognition of certain 

customary practices and the provision for the maintenance of children born out of wedlock.156 

Despite its progressive features, the Hindu Marriage Act has also been criticized for certain 

provisions that are seen as discriminatory towards women. For example, the Act originally 

provided that a wife could not file a petition for divorce on the ground of adultery unless the 

husband was living in adultery with another woman. This provision was struck down by the 

Supreme Court in the case of Ammini E.J. v. Union of India,157 where the Court held that “it 

violated the right to equality under Article 14 of the Indian Constitution. Another provision of 

the Hindu Marriage Act that has been criticized is Section 9, which provides for the restitution of 

conjugal rights. Under this provision, a spouse who has withdrawn from the society of the other 

spouse without any reasonable excuse can be ordered by the court to resume cohabitation. Critics 

argue that this provision is a violation of the right to privacy and the right to live with dignity, 

and that it can be used as a tool for harassment and abuse by husbands against their wives.”158 

B. The Muslim Personal Law (Shariat) Application Act, 1937 

The Muslim Personal Law (Shariat) Application Act, 1937 is a significant legislation that governs 

the application of Muslim personal law in India. The Act was passed during the British colonial 

era with the objective of providing a uniform legal framework for the application of Shariat law 

to Muslims in matters related to marriage, divorce, inheritance, and other personal affairs.159 Prior 

to the enactment of the Shariat Act, the personal laws of Muslims in India were governed by a 

mix of Islamic law, customary practices, and judicial precedents. This led to a great deal of 

variation and inconsistency in the application of Muslim personal law across different regions 

and communities.160 “The Shariat Act sought to address this problem by making Shariat law the 
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sole governing law for Muslims in India in matters related to personal status, marriage, 

dissolution of marriage, maintenance, dower, guardianship, gifts, trusts, and inheritance.”161 

One of the most significant aspects of the Shariat Act is its recognition of the various forms of 

divorce available under Muslim personal law. The Act recognizes four main forms of divorce: 

“talaq (unilateral divorce by the husband), khula (divorce at the instance of the wife), mubaraat 

(divorce by mutual consent), and faskh (judicial divorce).”162 Talaq is the most common form of 

divorce under Muslim personal law, and it refers to the unilateral right of the husband to divorce 

his wife without her consent or any judicial intervention. Under the traditional Islamic law, a 

husband could divorce his wife by simply pronouncing the word "talaq" three times, either in one 

sitting or over a period of three months. This form of divorce, known as triple talaq or talaq-ul-

biddat, was widely practiced among Muslims in India and was recognized as a valid form of 

divorce under the Shariat Act.163 However, the practice of triple talaq has been a subject of much 

controversy and criticism in recent years, with many women's rights activists and legal experts 

arguing that it is a discriminatory and arbitrary practice that violates the rights of Muslim women. 

In a landmark judgment in 2017, “the Supreme Court of India declared the practice of triple talaq 

unconstitutional and in violation of the fundamental rights guaranteed under the Indian 

Constitution.”164 

Following the Supreme Court's judgment, the Indian Parliament passed the “Muslim Women 

(Protection of Rights on Marriage) Act”, 2019, which criminalized “the practice of triple talaq 

and made it a punishable offense with imprisonment of up to three years and a fine. The Act also 

provided for the payment of subsistence allowance to the wife and dependent children in the event 

of triple talaq, and granted custody of minor children to the mother.”165 Another form of divorce 

recognized under the Shariat Act is khula, which refers to the right of a Muslim woman to seek 

divorce from her husband by returning the dower or by giving up her claim to the dower. Khula 

is a consensual form of divorce that requires the agreement of both the husband and the wife, and 

it can be initiated by the wife without the need for any specific grounds or reasons.166 
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Mubaraat is another form of divorce recognized under the Shariat Act, and it refers to divorce by 

mutual consent of the husband and the wife. Like khula, mubaraat does not require any specific 

grounds or reasons for divorce, and it can be initiated by either the husband or the wife.167 Faskh, 

on the other hand, is a form of judicial divorce that can be granted by a court on the application 

of the wife on certain specified grounds, such as “cruelty, desertion, failure to provide 

maintenance, impotence, or insanity of the husband.” Faskh is a remedy available to Muslim 

women who are unable to obtain a divorce through other means, and it provides a legal recourse 

for women who are facing abuse or neglect in their marriages.168 

In addition to the provisions related to divorce and maintenance, the Shariat Act also governs 

other aspects of Muslim personal law, such as inheritance, gifts, and trusts. The Act provides for 

the application of Islamic law in these matters, subject to certain exceptions and modifications.169 

Despite its significance as a legal framework for the application of Muslim personal law in India, 

the Shariat Act has been criticized for certain provisions that are seen as discriminatory towards 

women. For example, the Act originally recognized triple talaq as a valid form of divorce, despite 

its arbitrary and unilateral nature. The Act also does not provide for the equal distribution of 

matrimonial property upon divorce, and it grants the husband the unilateral right to divorce 

without any judicial intervention or consent of the wife.170 

Critics argue that these provisions violate the fundamental rights of Muslim women and 

perpetuate gender inequality and discrimination. There have been calls for the reform of Muslim 

personal law in India to bring it in line with the principles of gender justice and equality enshrined 

in the Indian Constitution.171 

In recent years, there have been some significant developments in the area of Muslim personal 

law reform in India. In addition to the criminalization of triple talaq, there have been efforts to 

codify Muslim personal law and to provide for greater protections for women in matters related 

to marriage, divorce, and inheritance. One such effort is the proposed “Muslim Women 

(Protection of Rights on Marriage) Bill”, which seeks to provide for “the registration of Muslim 

marriages and to regulate the practice of polygamy among Muslims. The bill also seeks to provide 
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for the payment of fair and reasonable maintenance to the wife and dependent children in the 

event of divorce, and to grant the wife the right to reside in the matrimonial home until her 

remarriage.”172 

C. The Special Marriage Act, 1954 

The “Special Marriage Act, 1954” is a significant legislation that provides for a civil marriage 

between any two individuals, irrespective of their “religion, caste, or faith.” The Act was enacted 

with the objective of providing a legal framework for intercaste and interfaith marriages, which 

were often discouraged or prohibited under traditional religious personal laws.173 “The Act also 

provides for the registration of such marriages and lays down the procedure for divorce and other 

matrimonial remedies.” One of the most notable features of the Special Marriage Act is that “it 

is a secular law that applies to all citizens of India, regardless of their religious affiliation.” This 

is in contrast to the personal laws of different religious communities, which are based on their 

respective religious texts and customs.174 The Act, therefore, provides a uniform civil code for 

marriages and divorces, which is applicable to all citizens who choose to solemnize their marriage 

under its provisions. 

Under the Special Marriage Act, a marriage can be solemnized between any two persons who are 

of sound mind and have attained the age of majority, which is 21 years for males and 18 years 

for females. The Act also requires that neither party should have a spouse living at the time of the 

marriage, and that they should not be within the prohibited degrees of relationship, such as 

siblings or first cousins.175 “The procedure for solemnizing a marriage under the Special Marriage 

Act involves giving a notice of the intended marriage to the Marriage Officer of the district where 

at least one of the parties has resided for at least 30 days prior to the notice. The notice is then 

entered into the Marriage Notice Book and is open for inspection by any person. If no objection 

is received within 30 days of the notice, the marriage can be solemnized by the Marriage Officer 

in the presence of three witnesses.”176 

The Special Marriage Act also provides for the registration of marriages solemnized under its 

provisions. The registration of marriages is mandatory under the Act, and the failure to register a 
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marriage does not affect its validity, but it can attract penalties.177 The Act also provides for the 

issuance of a marriage certificate, which is conclusive evidence of the fact of marriage. 

One of the most significant aspects of the Special Marriage Act is its provisions related to divorce. 

The Act provides for several grounds for divorce, which are similar to those available under the 

“Hindu Marriage Act, 1955”. These grounds include “adultery, cruelty, desertion, conversion to 

another religion, unsoundness of mind, leprosy, venereal disease, and renunciation of the 

world.”178 The Act also provides for divorce by mutual consent, which allows “the parties to a 

marriage to file a joint petition for divorce on the ground that they have been living separately for 

a period of one year or more and that they have not been able to live together. The Act requires 

that the parties should have mutually agreed to dissolve the marriage and that they should have 

made arrangements for the custody, maintenance, and education of their children, if any.”179 

In addition to the grounds for divorce, the Special Marriage Act also provides for “judicial 

separation, which allows the parties to a marriage to live separately without dissolving the 

marriage. The grounds for judicial separation are similar to those for divorce, but the parties are 

not required to prove that the marriage has irretrievably broken down.”180 Judicial separation can 

be a useful remedy for couples who are not yet ready to seek a divorce but want to live separately 

due to differences or disputes. The Special Marriage Act also makes provisions for “the 

maintenance and alimony of the wife and children in the event of a divorce or judicial separation. 

The Act empowers the court to order the husband to pay maintenance to the wife during the 

pendency of the proceedings and after the decree of divorce or judicial separation. The amount 

of maintenance is determined by the court based on the income and property of the husband, the 

income and property of the wife, and the conduct of the parties.”181 

The Act also provides for the custody and maintenance of children in the event of a divorce or 

judicial separation. The court is required to make provisions in the decree for the custody, 

maintenance, and education of the minor children of the marriage, keeping in view their welfare 

and best interests. The Act also allows the court to modify or vary the decree for custody or 

maintenance of children based on changed circumstances.182 Despite its progressive features, the 

Special Marriage Act has faced some criticisms and challenges over the years. One of the main 
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criticisms of the Act is that it requires a 30-day notice period before the marriage can be 

solemnized, which can be a hindrance for couples who want to marry quickly or secretly due to 

family or social pressures.183 There have been cases where couples have faced threats, 

harassment, or even violence from their families or communities during the notice period, which 

has led to calls for amending the Act to provide for a shorter notice period or to allow for secret 

marriages in exceptional cases. 

Another challenge faced by the Special Marriage Act is the lack of awareness and accessibility 

of its provisions among the general public. Many people are not aware of the option of a civil 

marriage under the Act, or they may face practical difficulties in accessing the services of the 

Marriage Officer or the courts.184 There have been efforts by the government and civil society 

organizations to promote awareness and accessibility of the Act, but more needs to be done to 

ensure that all citizens can exercise their right to marry under the Act without facing any barriers 

or discrimination. 

The Special Marriage Act has also been challenged in the courts on various grounds, including 

its constitutionality and its impact on personal laws. In the case of Seema v. Ashwani Kumar,185 

the Supreme Court of India held that the registration of marriages under the Act is mandatory and 

that all states should take steps to ensure that marriages are registered under the Act or under any 

other law. The Court also emphasized the need for a uniform civil code for marriages and 

divorces, which would apply to all citizens regardless of their religion or personal laws. 

In another significant case, Noor Jahan Begum v. State of U.P.,186 the Allahabad High Court held 

that a Muslim woman who had married under the Special Marriage Act was entitled to claim 

maintenance from her husband under the Act, even though she was not entitled to maintenance 

under Muslim personal law. The Court observed that the Special Marriage Act is a secular law 

that applies to all citizens, and that its provisions for maintenance and alimony override any 

personal law to the contrary. 
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V. CRITIQUE OF LEGAL DEFINITIONS AND AMBIGUITIES 

A. Grounds for Divorce 

The evolution of divorce legislation in India has been a complex and often contentious process, 

reflecting the diverse social, cultural, and religious norms of the country. While the enactment of 

various laws governing marriage and divorce has been a significant step towards providing a legal 

framework for the dissolution of marriage, the grounds for divorce under these laws have been 

subject to criticism and debate.187 One of the major criticisms of the grounds for divorce under 

Indian laws is the lack of clarity and specificity in their definitions. For instance, the Hindu 

Marriage Act of 1955, which governs marriages and divorces among Hindus, provides for several 

grounds for divorce, including “adultery, cruelty, desertion, and conversion to another religion.” 

However, the act does not provide clear definitions of these grounds, leaving room for 

interpretation and ambiguity.188 

The lack of clear definitions of the grounds for divorce has led to inconsistencies in judicial 

interpretations and has often resulted in prolonged legal battles. “For instance, in the case of 

cruelty as a ground for divorce, the courts have held that cruelty can be physical or mental, and 

that it must be of such a nature as to cause reasonable apprehension in the mind of the spouse 

seeking divorce that it would be harmful or injurious for him or her to live with the other party.”189 

However, what constitutes cruelty has been subject to varying interpretations by different courts. 

In some cases, courts have held that a single act of physical violence is sufficient to constitute 

cruelty, while in others, courts have held that cruelty must be persistent and repeated. Similarly, 

in cases of mental cruelty, courts have held that it must be of such a nature as to cause reasonable 

apprehension of harm or injury, but what constitutes mental cruelty has been subject to differing 

interpretations.190 

Another criticism of the grounds for divorce under Indian laws is that they are based on the fault 

theory of divorce, which requires one spouse to prove the fault of the other spouse in order to 

obtain a divorce. This theory has been criticized for promoting acrimony between the parties and 

for making the divorce process adversarial and confrontational.  The fault theory of divorce has 

also been criticized for its potential to disadvantage women, who may be more vulnerable to false 
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allegations of fault or may be less likely to pursue divorce due to social and economic pressures. 

“For instance, in cases of adultery as a ground for divorce, the burden of proof is often on the 

wife to prove that her husband has committed adultery, which can be difficult to establish in the 

absence of clear evidence.”191 

The “Special Marriage Act of 1954”, which provides for a civil marriage that can be contracted 

by any citizen of India, regardless of their religion, has been praised for its progressive provisions, 

including the recognition of divorce by mutual consent. However, the act has also been criticized 

for its limited grounds for divorce, which are similar to those provided under the Hindu Marriage 

Act of 1955.192 “The absence of irretrievable breakdown of marriage as a ground for divorce 

under the Special Marriage Act of 1954 has been a major point of criticism. Irretrievable 

breakdown of marriage refers to a situation where the marriage has broken down beyond repair 

and there is no reasonable prospect of reconciliation between the parties. The inclusion of 

irretrievable breakdown of marriage as a ground for divorce has been recommended by the Law 

Commission of India in several reports, but has not yet been incorporated into the act.”193 

The recognition of irretrievable breakdown of marriage as a ground for divorce has been seen as 

a progressive step towards reducing the acrimony and bitterness associated with fault-based 

divorces. It has been argued that the inclusion of this ground would enable parties to dissolve 

their marriage with dignity and respect, without the need to assign blame or fault to either party. 

However, the inclusion of irretrievable breakdown of marriage as a ground for divorce has also 

been opposed by some sections of society, who argue that it would lead to a rise in the number 

of divorces and would undermine the institution of marriage. It has been argued that the inclusion 

of this ground would make it easier for parties to seek divorce, even in cases where there is no 

genuine breakdown of the marriage. 

Another criticism of the grounds for divorce under Indian laws is that they do not take into 

account the changing social and economic realities of the country. For instance, the Hindu 

Marriage Act of 1955 does not recognize the concept of divorce by mutual consent, which has 

been seen as a progressive step towards enabling parties to dissolve their marriage with dignity 

and respect. The absence of divorce by mutual consent under the Hindu Marriage Act of 1955 

has been criticized for forcing parties to engage in a long and bitter legal battle, even in cases 
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where both parties are willing to dissolve the marriage amicably. This has been seen as a major 

drawback of the act, which has been in force for over six decades. 

Similarly, the “Indian Divorce Act of 1869”, which governs divorces among Christians, has been 

criticized for its limited grounds for divorce and its discriminatory provisions towards women. 

The act provides for different grounds for divorce for men and women, with men being able to 

seek divorce on the ground of adultery alone, while women are required to prove adultery along 

with other grounds such as cruelty or desertion.194 The discriminatory provisions of the “Indian 

Divorce Act of 1869” have been challenged in several cases before the courts, with some courts 

holding that the act violates the constitutional guarantee of equality before the law. However, the 

act remains in force, and the process of amending it has been slow and contentious.195 

B. Judicial Interpretation and Evolving Trends 

The evolution of divorce legislation in India has been a dynamic process, shaped not only by the 

enactment of laws but also by the interpretations and rulings of the courts. Judicial interpretation 

has played a crucial role in clarifying the ambiguities and filling the gaps in the legal framework 

governing divorce in India.196 One of the most significant areas where judicial interpretation has 

had a profound impact is in the definition and scope of the grounds for divorce. The various 

personal laws governing divorce in India, such as the Hindu Marriage Act of 1955 and the 

“Special Marriage Act of 1954”, provide for several grounds for divorce, including adultery, 

cruelty, desertion, and conversion to another religion.197 However, the interpretation of these 

grounds by the courts has evolved over time, reflecting the changing social and cultural norms of 

Indian society. For instance, in the case of cruelty as a ground for divorce, the courts have 

gradually expanded the definition of cruelty to include not only physical violence but also mental 

and emotional abuse.198 

In the landmark case of Dastane v. Dastane, the Supreme Court of India held that “cruelty can be 

both physical and mental, and that it must be of such a nature as to cause reasonable apprehension 

in the mind of the spouse seeking divorce that it would be harmful or injurious for him or her to 

live with the other party. The court further held that the question of cruelty must be determined 
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on the basis of the entire facts and circumstances of each case, and that no uniform standard can 

be laid down for the same.”199 This interpretation of cruelty by the Supreme Court has had a 

significant impact on the way courts have dealt with cases of divorce on the ground of cruelty. In 

subsequent cases, courts have held that a wide range of behaviors, including verbal abuse, neglect, 

and even the refusal to have sexual intercourse, can constitute cruelty, depending on the facts and 

circumstances of each case.200 

Another area where judicial interpretation has played a significant role is in “the recognition of 

new grounds for divorce, such as irretrievable breakdown of marriage. While irretrievable 

breakdown of marriage is not explicitly recognized as a ground for divorce under the personal 

laws governing divorce in India, courts have increasingly relied on this concept to grant divorce 

in cases where the marriage has broken down beyond repair.”201 

In the case of Naveen Kohli v. Neelu Kohli, the Supreme Court of India held that where a 

marriage has broken down irretrievably, the court should not hesitate to grant divorce, even if the 

parties have not specifically pleaded irretrievable breakdown of marriage as a ground for divorce. 

The court further held that in such cases, the court should not be bogged down by the 

technicalities of the law and should instead focus on doing substantial justice between the parties.  

This recognition of irretrievable breakdown of marriage as a ground for divorce by the courts has 

been seen as a progressive step towards making the divorce process more humane and dignified. 

It has been argued that the inclusion of this ground would enable parties to dissolve their marriage 

with dignity and respect, without the need to assign blame or fault to either party. However, the 

recognition of irretrievable breakdown of marriage as a ground for divorce has also been opposed 

by some sections of society, who argue that it would lead to a rise in the number of divorces and 

would undermine the institution of marriage. It has been argued that the inclusion of this ground 

would make it easier for parties to seek divorce, even in cases where there is no genuine 

breakdown of the marriage. 

Another significant trend in the judicial interpretation of divorce laws in India has been the 

increasing recognition of the rights of women in matrimonial disputes. Courts have increasingly 

taken a pro-women stance in cases of divorce, recognizing the vulnerabilities and challenges 
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faced by women in Indian society.202 

For instance, in the case of Arnesh Kumar v. State of Bihar, the Supreme Court of India held that 

the arrest of a husband in a case of cruelty should be avoided, unless absolutely necessary. The 

court further held that in cases where the arrest is necessary, the police should first conduct a 

preliminary inquiry to ascertain the genuineness of the complaint and should also consider the 

possibility of a reconciliation between the parties. This ruling by the Supreme Court has been 

seen as a significant step towards protecting the rights of women in cases of domestic violence 

and cruelty. It has been argued that the arrest of a husband in such cases can often lead to further 

harassment and victimization of the wife, and that the focus should instead be on providing 

support and assistance to the victim. 

Another area where the courts have taken a pro-women stance is in the grant of maintenance and 

alimony to women in cases of divorce. Courts have increasingly recognized the economic 

vulnerabilities of women in Indian society and have held that the grant of maintenance and 

alimony should be based on the needs and requirements of the wife, rather than the income or 

earning capacity of the husband. 

In the case of Rajnesh v. Neha, the Supreme Court of India held that the amount of maintenance 

to be awarded to a wife should be determined on the basis of her status and the standard of living 

she was accustomed to during the marriage. The court further held that the amount of maintenance 

should be sufficient to enable the wife to live a life of dignity and should not be limited by the 

earning capacity or income of the husband. This ruling by the Supreme Court has been seen as a 

significant step towards ensuring the economic security and well-being of women in cases of 

divorce. It has been argued that the grant of maintenance and alimony should not be seen as a 

charity or a favor, but as a legal right of women, based on the principle of gender justice and 

equality. 

Despite these progressive trends in the judicial interpretation of divorce laws in India, there are 

still several challenges and issues that need to be addressed. One of the main challenges is the 

lack of uniformity in the interpretation of divorce laws by different courts across the country. 

This has led to inconsistencies and contradictions in the rulings of different courts, making it 

difficult for parties to predict the outcome of their cases. Another challenge is the lack of 

awareness and accessibility of legal remedies for women in cases of divorce. Many women in 

India, particularly those from marginalized and disadvantaged communities, are not aware of 
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their legal rights and remedies in cases of divorce and often face significant barriers in accessing 

the legal system. 

VI. COMPARATIVE ANALYSIS OF INTERNATIONAL DIVORCE LAWS 

A. Western Legal Frameworks 

When examining the evolution of divorce legislation in India, it is essential to consider the 

broader global context and the legal frameworks that have developed in other countries. Western 

legal systems, in particular, have had a significant influence on the development of divorce laws 

around the world, including in India.203 This section will provide a comparative analysis of 

divorce laws in Western countries, with a focus on the United States, the United Kingdom, and 

other European nations. 

One of the most notable features of Western divorce laws is the shift towards no-fault divorce, 

which allows couples to end their marriage without having to prove that one spouse was at fault. 

This concept was first introduced in the United States in 1969, when California became the first 

state to enact a no-fault divorce law.204 Since then, all 50 states have adopted some form of no-

fault divorce, either as the sole ground for divorce or as an option alongside fault-based grounds. 

Under a no-fault divorce system, a couple can obtain a divorce by simply stating that their 

marriage has irretrievably broken down, without having to provide evidence of specific 

wrongdoing by either spouse. This approach is based on the idea that forcing couples to remain 

in unhappy marriages is harmful to both spouses and their children, and that allowing for a more 

streamlined divorce process can reduce conflict and promote better post-divorce outcomes.205 

While no-fault divorce has become the norm in the United States, the specific requirements and 

procedures for obtaining a divorce vary by state. In some states, such as California and Nevada, 

a couple can obtain a divorce relatively quickly and easily, with minimal residency requirements 

and waiting periods. Other states, such as New York and Arkansas, have more stringent 

requirements, such as mandatory separation periods or the need to prove that the marriage has 

irretrievably broken down.206 In addition to no-fault divorce, many Western countries have also 

adopted more equitable approaches to the division of marital property and the awarding of spousal 
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support. In the United States, for example, most states follow an equitable distribution model, 

which allows for the fair and just division of marital assets based on a variety of factors, such as 

the length of the marriage, each spouse's contributions to the marriage, and each spouse's earning 

capacity.207 

Similarly, in the United Kingdom, “the Matrimonial Causes Act 1973 provides for the equitable 

distribution of marital assets upon divorce, taking into account factors such as the financial needs 

and resources of each spouse, their standard of living during the marriage, and their contributions 

to the welfare of the family.”208 The Act also allows for the awarding of spousal maintenance, 

which is paid by one spouse to the other to help them meet their financial needs after the divorce. 

Other European countries have also adopted similar approaches to divorce and the division of 

marital property. In France, for example, the Civil Code allows for divorce by mutual consent, as 

well as divorce due to the irretrievable breakdown of the marriage or the fault of one spouse.209 

The French courts have broad discretion to divide marital property equitably, “taking into account 

factors such as the duration of the marriage, each spouse's contributions to the acquisition of the 

property, and their respective economic situations.” 

In Germany, the German Civil Code provides for divorce on the grounds of the irretrievable 

breakdown of the marriage, which can be established by a period of separation of at least one 

year, or by the agreement of both spouses.210 The German courts also have the power to divide 

marital property equitably, taking into account factors such as the duration of the marriage, each 

spouse's contributions to the acquisition of the property, and their respective economic situations. 

While Western divorce laws have generally moved towards more equitable and streamlined 

approaches, there are still significant variations and challenges across different countries. One 

issue that has received particular attention in recent years is the impact of divorce on children, 

and the need to prioritize their well-being and best interests in any divorce proceedings. 

In the United States, for example, many states have adopted a "best interests of the child" standard 

for determining child custody and visitation arrangements, which requires courts to consider a 

wide range of factors, such as the child's relationship with each parent, their physical and 
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emotional needs, and their adjustment to home, school, and community.211 However, the 

application of this standard can vary widely from state to state, and there have been concerns 

about the potential for bias and inconsistency in custody decisions. 

Similarly, in the United Kingdom, the Children Act 1989 requires courts to prioritize the welfare 

of children in any divorce proceedings, and to consider their ascertainable wishes and feelings, 

as well as their physical, emotional, and educational needs.212 However, there have been 

criticisms of the family court system in the UK, with some arguing that it fails to adequately 

protect children from abusive or neglectful parents, or to provide sufficient support for families 

in crisis. Another challenge facing Western divorce laws is the increasing diversity of family 

structures and relationships, which may not fit neatly into traditional legal categories. For 

example, many countries have grappled with the legal recognition of same-sex marriages and 

divorces, as well as the rights of non-biological parents in cases of adoption or assisted 

reproduction. 

In the United States, the landmark Supreme Court case of Obergefell v. Hodges in 2015 

established a constitutional right to same-sex marriage, and required all states to recognize and 

perform such marriages.213 However, the legal landscape for same-sex divorce remains complex 

and varied, with some states having more progressive laws and policies than others. Similarly, in 

the United Kingdom, “the Marriage (Same Sex Couples) Act 2013 legalized same-sex marriage 

in England and Wales, and the Scottish Parliament passed similar legislation in 2014.”214 

However, the divorce process for same-sex couples is still relatively new and untested, and there 

may be unique challenges and considerations that arise in such cases. 

Beyond same-sex marriage, Western countries have also grappled with the legal recognition of 

other non-traditional family structures, such as cohabiting couples, polyamorous relationships, 

and multi-parent families. In some cases, these relationships may not have clear legal protections 

or pathways for dissolution, leading to potential inequities and hardships for the parties involved. 

B. Cultural Variations in Divorce Legislation 

Divorce laws vary significantly across different countries and cultures, reflecting the unique 
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social, religious, and historical contexts in which they have developed. While some countries 

have adopted more liberal and secular approaches to divorce, others continue to be influenced by 

traditional cultural and religious norms that prioritize the preservation of marriage and family 

unity.215 This section will explore the cultural variations in divorce legislation around the world, 

with a focus on how different societies balance the competing values of individual autonomy, 

gender equality, and social stability. One of the most striking examples of cultural variation in 

divorce law can be found in the Islamic world, where the concept of talaq, or unilateral divorce 

by the husband, has been a longstanding legal and cultural practice. Under classical Islamic law, 

“a Muslim man could divorce his wife by simply pronouncing the word "talaq" three times, 

without any judicial oversight or the need for a specific reason. This practice, known as triple 

talaq, has been criticized as a form of gender discrimination that leaves women vulnerable to 

arbitrary and unjust treatment.” 

In recent years, there has been a growing movement in many Muslim-majority countries to reform 

and regulate the practice of talaq, in order to provide greater protections for women's rights. For 

example, in Morocco, the 2004 Moudawana family code introduced significant changes to the 

country's divorce laws, including the requirement for judicial oversight of all divorces and the 

expansion of women's grounds for seeking divorce.216 Similarly, in Tunisia, the 1956 Code of 

Personal Status abolished extrajudicial divorce and granted women the right to initiate divorce 

proceedings on the same grounds as men.217 However, the extent and pace of divorce law reform 

in the Islamic world has varied widely, reflecting the diversity of cultural, political, and religious 

contexts across different countries. In some cases, such as Saudi Arabia and Iran, the traditional 

practice of talaq remains largely intact, with limited legal protections for women's rights.218 In 

other cases, such as Indonesia and Malaysia, there have been more gradual and incremental 

changes to divorce laws, as policymakers seek to balance the demands of women's rights 

advocates with the concerns of conservative religious authorities.219 

Another area of cultural variation in divorce law can be found in the role of extended families 

and communities in the divorce process. In many non-Western societies, marriage is seen not just 
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as a union between two individuals, but as a alliance between two families or even two 

communities. As a result, divorce is often viewed as a collective rather than an individual issue, 

with the extended family and community playing a significant role in the decision-making 

process. For example, in many African societies, traditional customary law continues to govern 

issues of marriage and divorce, alongside or in place of formal legal systems. Under customary 

law, divorce is often initiated by the husband's family rather than the individual spouses, and may 

involve negotiations and compensation between the two families.220 In some cases, women may 

have limited agency in the divorce process, and may face social stigma and economic hardship if 

they seek to leave their marriages. 

Similarly, in many South Asian societies, arranged marriages and joint family structures remain 

common, and divorce is often seen as a source of shame and disgrace for the entire family. In 

India, for example, the Hindu Marriage Act of 1955 introduced secular divorce laws that applied 

to all Hindus, but the social and cultural barriers to divorce remained significant, particularly for 

women.221 Even today, divorce rates in India remain low by global standards, reflecting the 

enduring influence of traditional cultural norms and values. However, there are also signs of 

change and progress in many non-Western societies, as women's rights movements and changing 

social attitudes challenge traditional gender roles and family structures. In China, for example, 

the 1980 Marriage Law introduced a system of no-fault divorce and granted women the right to 

initiate divorce proceedings on the same grounds as men.222 While the law faced resistance from 

conservative forces and was not always effectively enforced, it represented a significant step 

towards greater gender equality and individual autonomy in Chinese society. 

Similarly, in sub-Saharan Africa, there has been a growing recognition of the need to address 

issues of gender inequality and women's rights in the context of marriage and divorce. In South 

Africa, for example, the Recognition of Customary Marriages Act of 1998 sought to provide 

greater legal protections for women in customary marriages, including the right to seek divorce 

and the equitable distribution of marital property.223 While the implementation of the law has 

faced challenges, it represents an important effort to reconcile traditional cultural practices with 
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modern legal norms and values. Ultimately, the cultural variations in divorce legislation around 

the world reflect the complex and often contested nature of family law and policy. While there is 

a growing global consensus on the importance of gender equality and individual rights, the 

specific ways in which these values are translated into legal and cultural practice vary widely 

across different societies. 

For policymakers and advocates seeking to reform divorce laws in a given country, it is essential 

to take into account the unique cultural, religious, and historical context in which those laws have 

developed. This may involve engaging in dialogue and negotiation with traditional authorities 

and communities, as well as building alliances with women's rights organizations and other 

progressive forces. At the same time, it is important to recognize that cultural norms and values 

are not fixed or immutable, but are constantly evolving in response to changing social, economic, 

and political conditions. As societies become more globalized and interconnected, there is a 

growing potential for the exchange of ideas and best practices across different legal and cultural 

traditions. 

In the case of India, the comparative analysis of cultural variations in divorce law offers valuable 

lessons and insights for the ongoing process of legal reform and development. While India's 

unique cultural and religious context may require a different approach than that of other countries, 

the principles of gender equality, individual autonomy, and social justice that underpin many 

progressive divorce laws around the world can provide useful guidance and inspiration. 

Ultimately, the goal of divorce law reform in India should be to create a legal framework that is 

responsive to the needs and aspirations of all citizens, regardless of their gender, religion, or 

social status. This will require a sustained effort to challenge traditional cultural norms and 

practices that discriminate against women and other marginalized groups, while also respecting 

the diversity and pluralism of Indian society. By learning from the successes and challenges of 

divorce law reform in other countries and cultures, and adapting them to its own unique context, 

India can continue to develop a divorce law regime that promotes greater gender equality, 

individual autonomy, and social justice for all. 
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CHAPTER 3: EXAMINING SOCIOECONOMIC 

RAMIFICATIONS: A COMPREHENSIVE ANALYSIS OF 

DIVORCE PROCEEDINGS AND JUDICIAL TRENDS 

I. ECONOMIC RAMIFICATIONS 

A. Asset Division and Alimony 

Divorce proceedings often involve complex financial matters, with asset division and alimony 

being two of the most significant economic ramifications.224 The division of assets accumulated 

during the marriage can have far-reaching consequences for both parties, affecting their financial 

stability and future prospects. Similarly, alimony, also known as spousal support or maintenance, 

plays a crucial role in ensuring that the economically disadvantaged spouse is not left destitute 

after the divorce.225 

In India, the “Hindu Marriage Act, 1955”, governs divorce proceedings for Hindus, while the 

“Special Marriage Act, 1954”, applies to all citizens irrespective of their religion. These acts, 

along with relevant case law, provide the legal framework for asset division and alimony in 

divorce cases. The courts consider various factors when determining the distribution of assets and 

the award of alimony, such as the duration of the marriage, the income and earning capacity of 

each spouse, their contributions to the marriage, and their future needs. One of the primary 

considerations in asset division is the concept of "matrimonial property." This includes all assets 

acquired by either spouse during the course of the marriage, regardless of whose name they are 

in.226 The Supreme Court of India, in the landmark case of K. Srinivas Rao v. D.A. Deepa (2013), 

held that the term "property" in the context of matrimonial disputes should be given a broad 

interpretation to include both tangible and intangible assets, such as movable and immovable 

property, investments, and intellectual property rights.227 
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The courts generally aim for an equitable distribution of matrimonial property, taking into 

account the contributions of each spouse, both financial and non-financial. In Prakash v. Phulavati 

(2016), the Supreme Court clarified that the term "contribution" should not be limited to financial 

contributions but should also include the spouse's role in managing the household and raising 

children.228 This recognition of the value of unpaid domestic work is a significant step towards 

gender equality in divorce proceedings. However, the determination of each spouse's contribution 

to the acquisition of matrimonial property can be a complex and contentious issue. In many cases, 

the non-working spouse, usually the wife, may not have made direct financial contributions but 

may have indirectly supported the working spouse by managing the household and raising 

children. The courts have increasingly recognized the value of such indirect contributions, as seen 

in the case of Manish Jain v. Akanksha Jain (2017), where the Delhi High Court held that the 

wife's contribution as a homemaker should be given due consideration in the division of assets.229 

Another important factor in asset division is the concept of "separate property," which refers to 

assets owned by either spouse before the marriage or acquired through inheritance or gift during 

the marriage. Separate property is generally not subject to division during divorce proceedings, 

as it is considered to belong solely to the individual spouse. However, in some cases, the courts 

may consider the income generated from separate property during the marriage as matrimonial 

property, subject to division.230 Alimony, on the other hand, is awarded to the economically 

weaker spouse to ensure their financial stability after the divorce. “The quantum and duration of 

alimony depend on various factors, such as the earning capacity of each spouse, their standard of 

living during the marriage, and the duration of the marriage itself.”231 In Rajnesh v. Neha (2021), 

the Supreme Court laid down comprehensive guidelines for determining the quantum of 

maintenance, emphasizing the need to consider the educational qualifications, professional 

experience, and earning potential of both spouses.232 

The courts have also recognized the concept of "rehabilitative alimony," which is awarded to the 

economically disadvantaged spouse for a limited period to enable them to become self-sufficient. 

Another important aspect of alimony is the enforcement of maintenance orders. The Indian legal 

system has faced challenges in ensuring the timely payment of alimony, leading to financial 
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hardship for the recipient spouse. To address this issue, the Supreme Court, in Shalu Ojha v. 

Prashant Ojha (2015), directed all family courts to dispose of execution proceedings for 

maintenance orders within a maximum of four months.233 The economic ramifications of divorce 

extend beyond asset division and alimony. The financial strain of legal proceedings, coupled with 

the emotional turmoil of the divorce, can have a significant impact on the mental health and well-

being of the parties involved. Studies have shown that divorced individuals often experience a 

decline in their standard of living, particularly women who may have been financially dependent 

on their spouses.234 Moreover, the economic consequences of divorce can have intergenerational 

effects, with children of divorced parents often facing greater financial challenges and reduced 

educational opportunities compared to their peers from intact families.235 Recognizing these far-

reaching implications, some experts have called for a more holistic approach to divorce 

proceedings, incorporating financial education and counselling to help the parties navigate the 

economic challenges of post-divorce life. 

The Indian judiciary has taken steps to address the economic ramifications of divorce by 

encouraging alternative dispute resolution methods, such as mediation and conciliation, which 

can help the parties reach a mutually agreeable settlement on issues of asset division and alimony. 

The Supreme Court, in the case of K. Srinivas Rao v. D.A. Deepa (2013), emphasized the 

importance of mediation in matrimonial disputes, stating that it can help reduce the bitterness and 

acrimony between the parties and lead to a more amicable resolution.236 

Furthermore, the Law Commission of India, in its 257th Report on "Reforms in Guardianship 

and Custody Laws in India" (2015), recommended the introduction of "joint custody" as a legal 

option in divorce cases, which could help ensure the financial well-being of children and reduce 

the economic burden on the primary caregiver.237 The report also suggested the establishment of 

a "Maintenance and Welfare Fund" to provide financial assistance to the economically weaker 

spouse and children in cases where the other spouse fails to pay the awarded maintenance. Despite 

these efforts, the economic ramifications of divorce remain a significant challenge for many 

individuals and families in India. The complex interplay of legal, social, and economic factors 
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necessitates a comprehensive and multi-faceted approach to address the issue effectively. This 

includes not only reforms in the legal system but also initiatives to promote financial literacy, 

gender equality, and social support networks for divorced individuals and their children. 

II. PSYCHOLOGICAL AND EMOTIONAL CONSEQUENCES 

A. Impact on Mental Health 

Divorce proceedings can have a profound and lasting impact on the mental health and emotional 

well-being of individuals involved in the process. The dissolution of a marriage is often 

accompanied by a complex array of emotions, ranging from feelings of loss, grief, and a sense of 

failure to anger, resentment, and bitterness. These psychological and emotional consequences can 

be particularly severe for individuals who have invested a significant amount of time and effort 

into their marriage, as well as for those who face social stigma and cultural pressures related to 

divorce.238 

Studies have consistently shown that divorced individuals are more likely to experience higher 

levels of stress, anxiety, and depression compared to their married counterparts. The emotional 

toll of divorce can manifest in various ways, including sleep disturbances, changes in appetite, 

difficulty concentrating, and a general sense of emotional instability.239 Moreover, the process of 

untangling shared lives, dividing assets, and navigating custody arrangements can be emotionally 

draining and further exacerbate the psychological distress experienced by individuals going 

through a divorce.240 

In India, the social stigma attached to divorce can amplify the emotional challenges faced by 

individuals. The cultural emphasis on the sanctity of marriage and the societal pressure to 

maintain a united family unit can make the decision to divorce even more difficult. Individuals 

may experience feelings of shame, guilt, and a sense of ostracization from their community, 

which can have a detrimental impact on their mental health.241 This stigma can be particularly 

challenging for women, who often face greater social scrutiny and judgment in the event of a 
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divorce.242 The psychological consequences of divorce can also extend to children involved in 

the process. Studies have shown that children of divorced parents are more likely to experience 

emotional and behavioural problems, such as anxiety, depression, and difficulties in forming 

healthy relationships. The exposure to parental conflict, the disruption of family stability, and the 

need to adapt to new living arrangements can have a lasting impact on a child's mental health and 

overall well-being.243 Children may also struggle with feelings of guilt, self-blame, and a sense 

of divided loyalty between their parents, which can further contribute to their emotional 

distress.244 

Indian courts have recognized the psychological and emotional consequences of divorce and have 

taken steps to mitigate their impact. For example, in the case of Naveen Kohli v. Neelu Kohli 

(2006) 4 SCC 558, the Supreme Court of India emphasized the importance of considering the 

welfare of the child in divorce proceedings and the need for parents to prioritize their children's 

emotional well-being. The court also highlighted the role of family courts in providing a more 

conducive environment for resolving family disputes and minimizing the emotional trauma 

associated with adversarial litigation.245 Similarly, the “Hindu Marriage Act, 1955”, provides for 

the grant of maintenance to a spouse who is unable to maintain themselves, taking into account 

their mental and physical condition. This provision recognizes the potential psychological and 

emotional impact of divorce on individuals and seeks to provide financial support to mitigate 

these consequences. 

To address the psychological and emotional consequences of divorce, Indian courts have also 

encouraged the use of mediation and counselling services. In the case of K. Srinivas Rao v. D.A. 

Deepa (2013) 5 SCC 226, the Supreme Court of India emphasized the importance of mediation 

in resolving family disputes and reducing the emotional trauma associated with adversarial 

litigation. The court also highlighted the role of trained counselors in helping individuals cope 

with the psychological impact of divorce and facilitating a more amicable resolution of disputes. 

In addition to legal measures, there is a growing recognition of the need for support services and 

resources to help individuals cope with the psychological and emotional consequences of divorce. 
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Organizations such as the All India Federation of Women Lawyers (AIFWL) and the National 

Commission for Women (NCW) have taken steps to provide legal aid, counselling, and support 

services to individuals going through divorce. These efforts aim to address the mental health 

needs of individuals and promote a more supportive and understanding societal environment that 

prioritizes emotional well-being. Furthermore, there is a need for greater awareness and education 

about the psychological and emotional impact of divorce. Efforts to destigmatize divorce and 

promote a more compassionate and empathetic approach to individuals going through the process 

can help reduce the emotional burden and promote better mental health outcomes. This can be 

achieved through public awareness campaigns, community outreach programs, and the 

integration of mental health support in legal and social services related to divorce. 

B. Children's Well-being and Coping Mechanisms 

Divorce proceedings can have a significant impact on the psychological and emotional well-being 

of children involved in the process. The dissolution of a marriage can disrupt the stability and 

security that children rely on, leading to a range of emotional and behavioural challenges. 

Children of divorced parents may experience feelings of sadness, anxiety, anger, and confusion 

as they navigate the changes in their family structure and adapt to new living arrangements.246 

Studies have consistently shown that children from divorced families are more likely to 

experience psychological distress and adjustment problems compared to their peers from intact 

families. The emotional turmoil associated with divorce can manifest in various ways, such as 

increased anxiety, depression, and difficulties in social relationships.247 Children may struggle 

with feelings of abandonment, self-blame, and a sense of responsibility for their parents' 

separation, which can further exacerbate their emotional distress.248 

The impact of divorce on children's well-being can vary depending on factors such as age, gender, 

and the level of parental conflict. Younger children may have difficulty understanding the reasons 

behind their parents' separation and may experience separation anxiety and regression in 

developmental milestones.249 Older children and adolescents may struggle with feelings of anger, 
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resentment, and a sense of betrayal, which can lead to behavioural problems and difficulties in 

forming healthy relationships.250 

In India, the psychological and emotional impact of divorce on children is further compounded 

by social stigma and cultural expectations. The traditional emphasis on family unity and the 

stigma associated with divorce can make it challenging for children to openly express their 

emotions and seek support.251 Children may face judgment and ostracization from their peers and 

the larger community, which can further contribute to their emotional distress and sense of 

isolation.252 To mitigate the psychological and emotional consequences of divorce on children, 

Indian courts have recognized the importance of considering the welfare of the child in divorce 

proceedings. The principle of the "best interests of the child" is enshrined in various laws, such 

as the “Hindu Marriage Act, 1955”, and the “Special Marriage Act, 1954”.253 Courts are required 

to prioritize the well-being of children and make decisions that promote their physical, emotional, 

and psychological welfare. 

In the case of Gaurav Nagpal v. Sumedha Nagpal (2009) 1 SCC 42, “the Supreme Court of India 

emphasized the importance of maintaining a child's relationship with both parents after divorce. 

The court held that the welfare of the child is of paramount consideration and that children have 

the right to love and affection from both parents, even if they are no longer living together.” This 

recognition of the importance of parental involvement in a child's life highlights the need for co-

parenting arrangements and the minimization of parental conflict post-divorce. 

Indian courts have also encouraged the use of mediation and counselling services to help children 

cope with the emotional impact of divorce. In the case of K.A. Abdul Jaleel v. T.A. Shahida 

(2003) 4 SCC 166, the Supreme Court of India emphasized the role of family courts in providing 

a conducive environment for resolving family disputes and minimizing the emotional trauma 

experienced by children. The court also highlighted the importance of trained counselors in 

helping children express their emotions, develop coping mechanisms, and adjust to the changes 

in their family structure. In addition to legal measures, there is a growing recognition of the need 

for support services and resources to help children cope with the psychological and emotional 
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consequences of divorce. Organizations such as the Children's Rights Initiative for Shared 

Parenting (CRISP) and the All India Federation of Women Lawyers (AIFWL) have advocated 

for the rights of children in divorce proceedings and have provided support services to help 

children navigate the emotional challenges of parental separation. 

III. SOCIAL STIGMA AND CULTURAL PERCEPTIONS 

A. Stigmatization of Divorced Individuals 

The social stigma and cultural perceptions surrounding divorce in India have a significant impact 

on the lives of individuals who have undergone the dissolution of their marriage. Despite the 

increasing prevalence of divorce in the country, the stigmatization of divorced individuals 

remains a pervasive issue, affecting their social, emotional, and economic well-being. The deeply 

ingrained cultural values and traditional gender roles in Indian society often lead to the 

ostracization and marginalization of divorced individuals, particularly women. The cultural 

emphasis on the sanctity of marriage and the importance of family unity in India has contributed 

to the stigmatization of divorce. Marriage is often viewed as a sacred bond, and the dissolution 

of a marriage is seen as a failure and a deviation from societal norms. This perception is reinforced 

by religious beliefs and practices, which place a high value on the permanence of the marital 

relationship.254 As a result, individuals who choose to end their marriages often face significant 

social disapproval and condemnation. 

The stigmatization of divorced individuals in India is particularly pronounced for women, who 

often bear the brunt of social censure and discrimination. The patriarchal nature of Indian society 

and the traditional gender roles that place women in a subordinate position contribute to the 

stigma attached to divorced women. Women who initiate divorce proceedings or choose to leave 

their marriages are often viewed as rebellious, selfish, and morally corrupt, and are blamed for 

the breakdown of the family unit.255 The social stigma attached to divorce can have far-reaching 

consequences for the mental health and well-being of divorced individuals. The experience of 

social rejection, isolation, and discrimination can lead to feelings of shame, guilt, and low self-

esteem. Divorced individuals may face difficulty in forming new relationships, both personal and 

professional, due to the stigma associated with their marital status. The fear of social stigma can 

also deter individuals from seeking divorce even in cases of abuse, infidelity, or incompatibility, 
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leading to prolonged suffering and emotional distress.256 

The stigmatization of divorced individuals also has significant economic implications, 

particularly for women. In many cases, women who are financially dependent on their husbands 

may be reluctant to seek divorce due to the fear of social stigma and the lack of economic support. 

The social disapproval of divorce can also limit the employment opportunities and career 

prospects of divorced individuals, as they may face discrimination and bias in the workplace.257 

The Indian legal system has recognized the need to address the social stigma and cultural 

perceptions surrounding divorce. The Supreme Court of India, in the landmark case of K. Srinivas 

Rao v. D.A. Deepa (2013), emphasized the importance of reducing the stigma attached to divorce 

and promoting the social acceptance of divorced individuals. The court observed that the 

stigmatization of divorce is a violation of an individual's right to life and personal liberty under 

Article 21 of the Indian Constitution.258 

In recent years, there have been efforts by the government and civil society organizations to 

challenge the social stigma surrounding divorce and promote greater acceptance and support for 

divorced individuals. The Ministry of Women and Child Development has implemented various 

programs and initiatives to provide legal aid, counselling, and rehabilitation services to divorced 

women and their children. Non-governmental organizations have also played a crucial role in 

raising awareness about the rights of divorced individuals and providing support networks and 

resources. The media has also played a significant role in shaping public perceptions and attitudes 

towards divorce. In recent years, there has been a shift in the portrayal of divorce in Indian media, 

with more nuanced and empathetic representations of the experiences of divorced individuals. 

Films, television shows, and books that explore the themes of divorce and its impact on 

individuals and families have helped to spark public discourse and challenge traditional 

stereotypes and stigmas.259 

Despite these efforts, the stigmatization of divorced individuals remains a persistent problem in 

India. The deeply entrenched cultural attitudes and beliefs surrounding marriage and family make 

it challenging to bring about a significant shift in public perceptions. The lack of comprehensive 

support systems and the inadequacy of legal protections for divorced individuals also contribute 
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to their ongoing marginalization and vulnerability. To effectively address the stigmatization of 

divorced individuals in India, a multi-pronged approach is necessary. This includes legal reforms 

to strengthen the rights and protections of divorced individuals, particularly women, and to ensure 

their access to justice and economic support. It also requires a concerted effort to challenge 

traditional gender roles and cultural attitudes that perpetuate the stigma surrounding divorce. This 

can be achieved through public awareness campaigns, educational initiatives, and the promotion 

of positive role models and narratives of divorced individuals who have successfully rebuilt their 

lives. 

The role of the judiciary in addressing the social stigma and cultural perceptions surrounding 

divorce cannot be overstated. The courts have a crucial responsibility to interpret and apply the 

law in a manner that promotes gender equality and protects the rights of divorced individuals. In 

the case of Amrit Pal Singh v. Union of India (2018), the Delhi High Court emphasized the need 

for a more sensitive and empathetic approach to divorce cases, taking into account the social and 

emotional impact of the dissolution of marriage on the parties involved. 

B. Changing Attitudes in Modern Society 

The social stigma and cultural perceptions surrounding divorce in India have undergone 

significant transformations in recent years, reflecting the changing attitudes and values of modern 

society. While the stigmatization of divorced individuals remains a persistent issue, there has 

been a gradual shift towards greater acceptance and understanding of the complexities of marital 

relationships and the legitimate reasons for seeking divorce.260 This change in attitudes can be 

attributed to a combination of factors, including increasing education and awareness, exposure to 

global influences, and the evolving legal and policy framework. One of the key drivers of 

changing attitudes towards divorce in India is the increasing level of education and awareness 

among the population. As more individuals, particularly women, gain access to education and 

pursue higher studies, they are becoming more informed about their rights and more empowered 

to challenge traditional gender roles and societal expectations.261  

The exposure to global influences and the increasing interconnectedness of the world have also 

played a significant role in shaping attitudes towards divorce in India. The proliferation of media 

and technology has provided individuals with access to diverse perspectives and experiences, 

challenging traditional cultural narratives and stereotypes. The portrayal of divorce in 
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international media, including films, television shows, and literature, has helped to normalize the 

idea of ending a marriage and has provided role models for individuals seeking to rebuild their 

lives after divorce.262 The evolving legal and policy framework in India has also contributed to 

the changing attitudes towards divorce. Subsequent amendments to the Act, such as the 

introduction of the concept of mutual consent divorce in 1976, have further liberalized the divorce 

process and have made it more accessible to individuals seeking to end their marriages. 

The judiciary has also played a crucial role in shaping attitudes towards divorce in India. In recent 

years, the courts have taken a more progressive and empathetic approach to divorce cases, 

recognizing the complex realities of marital relationships and the need to protect the rights and 

interests of all parties involved. In the landmark case of Naveen Kohli v. Neelu Kohli (2006), the 

Supreme Court of India emphasized the importance of considering the welfare of the parties and 

their children in divorce proceedings, rather than adhering to rigid cultural norms and 

expectations. 

The changing attitudes towards divorce in India have also been reflected in the increasing number 

of individuals seeking legal recourse to end their marriages. According to data from the National 

Family Health Survey (NFHS), the divorce rate in India has increased from 0.1% in 2005-06 to 

0.4% in 2015-16, indicating a growing acceptance of divorce as a legitimate solution to marital 

problems.263 This trend is particularly pronounced in urban areas and among younger generations, 

who are more likely to prioritize individual happiness and fulfillment over traditional cultural 

expectations. However, despite these positive developments, the stigmatization of divorced 

individuals in India remains a significant challenge. The deeply ingrained cultural attitudes and 

beliefs surrounding marriage and family continue to exert a powerful influence on public 

perceptions and behaviors. Many individuals, particularly women, still face significant social and 

economic barriers when seeking divorce, including the fear of losing custody of their children, 

the lack of financial independence, and the risk of social ostracism and discrimination.264 

It is also important to strengthen legal protections and support services for divorced individuals, 

particularly women, to ensure their access to justice and economic independence.265 The role of 
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the government in promoting changing attitudes towards divorce cannot be overstated. The 

Ministry of Women and Child Development has implemented several schemes and programs 

aimed at empowering women and providing support to divorced individuals, such as the Swadhar 

Greh Scheme, which provides shelter, food, and rehabilitation services to women in difficult 

circumstances, including those who have been abandoned or divorced.  

Civil society organizations and non-governmental organizations (NGOs) have also played a 

crucial role in promoting changing attitudes towards divorce in India. These organizations have 

been at the forefront of efforts to provide legal aid, counselling, and support services to divorced 

individuals, particularly women, and have advocated for legal and policy reforms to protect their 

rights and interests. For example, the NGO Majlis has been working to provide legal support and 

assistance to women facing domestic violence and marital disputes and has been instrumental in 

raising awareness about the rights of divorced women. 

IV. JUDICIAL TRENDS IN DIVORCE CASES 

A. Noteworthy Judgments Shaping Divorce Laws 

a. Landmark Cases and Legal Precedents 

Divorce laws in India have undergone significant changes and developments over the years, 

largely influenced by landmark judgments and legal precedents set by the country's courts. These 

noteworthy cases have played a pivotal role in interpreting and applying the provisions of various 

personal laws, such as the “Hindu Marriage Act, 1955”, and the “Special Marriage Act, 1954”, 

and have contributed to the evolution of a more comprehensive and nuanced understanding of 

divorce proceedings in the Indian legal system.266 

One of the most groundbreaking judgments in the history of Indian divorce law is the case of 

Amardeep Singh v. Harveen Kaur (2017) 8 SCC 746. In this case, the Supreme Court of India 

introduced the concept of "irretrievable breakdown of marriage" as a ground for divorce under 

the “Hindu Marriage Act, 1955”. The court held that when a marriage has completely broken 

down and there is no possibility of reconciliation, it is in the best interests of both parties to grant 

a divorce.267 This judgment marked a significant shift from the traditional fault-based grounds 

for divorce and recognized the need for a more pragmatic approach to divorce proceedings, taking 

into account the reality of marital breakdowns. 
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Another landmark judgment that has shaped divorce laws in India is the case of Naveen Kohli v. 

Neelu Kohli (2006) 4 SCC 558. In this case, the Supreme Court emphasized the paramount 

importance of considering the welfare of the child in divorce proceedings and held that the best 

interests of the child should be the primary consideration in deciding matters related to custody 

and maintenance. The court also highlighted the need for a more holistic approach to divorce 

proceedings, taking into account the emotional and psychological well-being of all parties 

involved, particularly children who are often the most vulnerable in such situations. 

The case of K. Srinivas Rao v. D.A. Deepa (2013) 5 SCC 226 is another significant judgment 

that has contributed to the development of divorce laws in India. In this case, the Supreme Court 

stressed the importance of mediation and counselling in resolving family disputes and reducing 

the emotional trauma associated with adversarial litigation. The court held that mediation should 

be the first step in divorce proceedings and that courts should refer parties to mediation before 

proceeding with the case.268 This judgment has led to the increased use of alternative dispute 

resolution mechanisms in divorce cases and has promoted a more conciliatory and amicable 

approach to family law, recognizing the benefits of peaceful resolution. 

In the landmark case of Shayara Bano v. Union of India (2017) 9 SCC 1, the Supreme Court 

delivered a historic judgment that has had a profound impact on Muslim personal law in India. 

“The court held that the practice of instant triple talaq (talaq-e-biddat) is unconstitutional and 

violative of the fundamental rights of Muslim women. The court struck down the practice as 

arbitrary, discriminatory, and against the principles of gender justice and equality.”269 This 

judgment has paved the way for greater protection of the rights of Muslim women in matters of 

divorce and has sparked a larger conversation about the need for reform in religious personal laws 

to ensure gender equality and justice. 

The case of Gurubux Singh v. Harminder Kaur (2010) 14 SCC 301 is another notable judgment 

that has expanded the interpretation of "mental cruelty" as a ground for divorce under the “Hindu 

Marriage Act, 1955”. The Supreme Court held that mental cruelty should be interpreted broadly 

to include any conduct that causes mental agony, pain, or suffering to the other spouse, and that 

it can be established by a pattern of conduct over time, not limited to specific instances of physical 

or verbal abuse.270 This judgment has recognized the serious impact of emotional and 
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psychological abuse in marriages and has made it easier for victims of such cruelty to seek 

divorce. 

In the case of Rani Narasimha Sastry v. Rani Suneela Rani (2019) 9 SCC 409, the Supreme Court 

held that the concept of "irretrievable breakdown of marriage" can be invoked as a ground for 

divorce even if the parties have not specifically pleaded it. The court emphasized that the focus 

should be on the factual situation of the marriage and whether it has reached a point of no return, 

rather than on the specific grounds pleaded by the parties.271 This judgment has further solidified 

the recognition of irretrievable breakdown of marriage as a valid ground for divorce and has given 

courts more flexibility in granting divorces based on the reality of the situation. 

Another important judgment that has had an impact on divorce proceedings is the case of Munish 

Kakkar v. Nidhi Kakkar (2020) 14 SCC 657, where the Supreme Court held that “the six-month 

waiting period for divorce by mutual consent under the Hindu Marriage Act, 1955, can be waived 

by the court if it is satisfied that the marriage has irretrievably broken down and there is no 

possibility of reconciliation.” The court emphasized the need for a pragmatic and realistic 

approach to divorce proceedings and recognized that in some cases, the waiting period may only 

prolong the agony and suffering of the parties.272 

In the case of Sivasankaran v. Santhimeenal (2021) 2 SCC 681, the Supreme Court held that “a 

Hindu wife is entitled to maintenance from her husband even if she is earning her own income. 

The court emphasized that the right to maintenance is a legal right of the wife and that the husband 

cannot avoid his obligation to provide maintenance merely because the wife is capable of 

supporting herself.” This judgment has further strengthened the financial rights of women in 

divorce proceedings and has ensured that they are not left vulnerable and destitute after the 

dissolution of marriage.273 

The case of Santhini v. Vijaya Venketesh (2017) 16 SCC 742 is another landmark judgment that 

has introduced the concept of "video conferencing" in divorce proceedings. The Supreme Court 

held that in cases where the parties are unable to be physically present in court due to genuine 

difficulties, the court can allow them to participate in the proceedings through video 

conferencing. The court emphasized the need for flexibility and innovation in judicial 
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proceedings to ensure access to justice for all parties, particularly in cases where physical 

presence may be a hardship.274 

These landmark judgments and legal precedents have played a crucial role in shaping divorce 

laws in India and have contributed to the development of a more nuanced, comprehensive, and 

equitable approach to divorce proceedings. They have recognized the complex realities of marital 

breakdowns, the importance of considering the welfare of children, the need for alternative 

dispute resolution mechanisms, the impact of emotional and psychological abuse, and the 

financial rights of women in divorce proceedings. However, despite these progressive judgments, 

there is still a long way to go in terms of reforming divorce laws in India. The current legal 

framework is still largely based on fault-based grounds for divorce, which can lead to 

acrimonious and prolonged legal battles. There is a need for a more streamlined, efficient, and 

humane process for obtaining a divorce, as well as greater support services for individuals and 

families going through the process. 

b. Supreme Court’s Role in Shaping Divorce Legislation 

The Supreme Court of India has played a pivotal role in shaping the divorce legislation in the 

country through its landmark judgments and interpretations of various personal laws. The apex 

court has not only interpreted the existing laws but has also laid down important principles and 

guidelines that have had a profound impact on the development of divorce laws in India.275 The 

court's decisions have been instrumental in bringing about significant changes in the legal 

framework governing divorce and have contributed to the evolution of a more progressive and 

equitable approach to the dissolution of marriage.  

One of the most significant contributions of the Supreme Court in shaping divorce legislation has 

been its recognition of the concept of "irretrievable breakdown of marriage" as a ground for 

divorce. The recognition of irretrievable breakdown of marriage as a ground for divorce has been 

a significant step towards a more realistic and practical approach to the dissolution of marriage. 

It has provided a way out for couples who find themselves in a situation where their marriage has 

completely broken down and there is no hope of reconciliation. The Supreme Court's judgments 

in this regard have paved the way for the introduction of the concept of "no-fault divorce" in 

India, which is based on the principle that a marriage can be dissolved without assigning blame 
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to either party.276 

Another significant contribution of the Supreme Court in shaping divorce legislation has been its 

emphasis on the welfare of the child in divorce proceedings. In the case of Vivek Singh v. Romani 

Singh (2017) 3 SCC 231, the court held that “the paramount consideration in deciding matters 

related to custody and guardianship of children should be the welfare and best interests of the 

child.277 The court emphasized that the child's welfare should be given priority over the rights 

and claims of the parents and that the court should consider various factors such as the child's 

age, sex, and preferences, as well as the parents' financial and social status, in deciding custody 

and guardianship matters.” 

The Supreme Court's emphasis on the welfare of the child has led to the development of the 

principle of "shared parenting" in divorce cases. In the case of K.M. Vinaya v. B.R. Srinivas 

(2013) 5 SCC 530, the court held that the concept of shared parenting should be encouraged in 

divorce cases and that both parents should be given equal opportunities to be involved in the 

upbringing of their children.278 The court emphasized that shared parenting is in the best interests 

of the child and can help in reducing the negative impact of divorce on children. 

In the case of Lahari Sakhamuri v. Sobhan Kodali (2019) 7 SCC 311, “the Supreme Court further 

elaborated on the principle of shared parenting and held that the child's welfare should be the 

primary consideration in deciding custody matters. The court emphasized that the child should 

have a healthy and happy relationship with both parents and that the court should ensure that the 

child is not deprived of the love, affection, and care of either parent.”279 

The Supreme Court has also played a significant role in shaping the law relating to maintenance 

and alimony in divorce cases. In the case of Rajnesh v. Neha (2021) 2 SCC 324, the court held 

“that the principle of equality should be the guiding factor in determining the quantum of 

maintenance and alimony in divorce cases.”280 The court emphasized that the financial status and 

earning capacity of both spouses should be taken into account in determining the amount of 

maintenance and alimony and that the court should strive to ensure that neither party is left in a 

                                                      
276 Abhinav Garg, "No-Fault Divorce: A Road Less Travelled in India," The Times of India, February 14, 2021, 

https://timesofindia.indiatimes.com/blogs/legally-speaking/no-fault-divorce-a-road-less-travelled-in-india/ (last 

visited April 1, 2024). 
277 Vivek Singh v. Romani Singh, (2017) 3 SCC 231, https://indiankanoon.org/doc/178596112/ (last visited April 1, 

2024). 
278 “K.M. Vinaya v. B.R. Srinivas, (2013) 5 SCC 530,” https://indiankanoon.org/doc/78506932/ (last visited April 

1, 2024). 
279 “Lahari Sakhamuri v. Sobhan Kodali, (2019) 7 SCC 311,” https://indiankanoon.org/doc/124448847/ (last 

visited April 1, 2024). 
280 “Rajnesh v. Neha, (2021) 2 SCC 324,” https://indiankanoon.org/doc/106090798/ (last visited April 1, 2024). 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 87  
 

 

 

state of financial hardship after the divorce. The Supreme Court's judgments on maintenance and 

alimony have been instrumental in bringing about a more equitable and gender-just approach to 

the financial aspects of divorce. “The court has recognized the importance of ensuring that both 

parties are able to maintain a reasonable standard of living after the divorce and has emphasized 

the need for a fair and just distribution of assets and liabilities between the spouses.” 

In the case of Dipanwita Roy v. Ronobroto Roy (2015) 1 SCC 365, “the Supreme Court held that 

the earning capacity and financial status of the wife should be taken into account while 

determining the amount of maintenance and alimony.” The court emphasized that the wife's right 

to maintenance should not be limited to her actual earnings but should also consider her potential 

earning capacity and the standard of living enjoyed during the marriage.281 “The Supreme Court 

has also been instrumental in shaping the law relating to the division of matrimonial property in 

divorce cases.” In the case of Prabha Tyagi v. Kamlesh Tyagi (2020) 2 SCC 762, the court held 

that the principle of "equitable distribution" should be followed in dividing the matrimonial 

property between the spouses. The court emphasized that the contribution of both spouses, 

whether financial or non-financial, should be taken into account in determining the division of 

property and that the court should strive to ensure a fair and just distribution of assets.282 

In addition to these specific areas, the Supreme Court has also played a significant role in shaping 

the overall approach to divorce legislation in India. “The court has consistently emphasized the 

need for a more humane and sensitive approach to divorce proceedings and has stressed the 

importance of alternative dispute resolution mechanisms such as mediation and conciliation in 

resolving matrimonial disputes.”283 The court has also recognized the need for a more streamlined 

and efficient process for obtaining a divorce and has emphasized the importance of reducing the 

delays and backlogs in divorce cases. In the case of Munish Kakkar v. Nidhi Kakkar (2020) 14 

SCC 657, “the court held that the six-month waiting period for divorce by mutual consent under 

the Hindu Marriage Act, 1955, can be waived by the court if it is satisfied that the marriage has 

irretrievably broken down and there is no possibility of reconciliation.”284 

The Supreme Court's judgments have also had a significant impact on the development of the law 
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relating to the property rights of women in divorce cases. In the case of Vineeta Sharma v. Rakesh 

Sharma (2020) 9 SCC 1, the court held that “a Hindu woman's right to ancestral property is a 

legal right and that she becomes a coparcener by birth in the same manner as a male member of 

the family.285 The court emphasized that the Hindu Succession (Amendment) Act, 2005, which 

granted equal rights to daughters in ancestral property, should be given a purposive interpretation 

to ensure gender justice and equality.” 

In the case of Vaddeboyina Tulasamma v. Vaddeboyina Sesha Reddi (1977) 3 SCC 99, the 

Supreme Court held that a Hindu widow has a right to maintenance from her husband's estate and 

that this right is not dependent on the inheritance of property by the widow. The court emphasized 

that the right to maintenance is a pre-existing right and that it cannot be defeated by any 

disposition or alienation of property made by the husband during his lifetime.286 The Supreme 

Court's judgments on the property rights of women have been a significant step towards ensuring 

gender equality and empowerment in divorce cases. The court has recognized the need for a more 

equitable distribution of assets between the spouses and has emphasized the importance of 

safeguarding the financial interests of women who may be disadvantaged by the patriarchal 

norms and practices prevalent in society. 

B. Evolving Trends in Judicial Interpretation 

a. Recent Developments in Divorce Jurisprudence 

Divorce jurisprudence in India has witnessed significant developments in recent years, reflecting 

the changing social, economic, and legal landscape of the country. The evolving judicial approach 

to divorce cases has been shaped by a combination of legislative reforms, landmark court 

decisions, and the increasing recognition of the rights and interests of all parties involved, 

particularly women and children.287 These developments have sought to address the complex 

realities of marital relationships and provide a more nuanced and empathetic framework for the 

resolution of divorce cases. One of the most significant legislative developments in divorce 

jurisprudence in India has been the amendment of the “Hindu Marriage Act, 1955”, in 1976, 

which introduced the concept of divorce by mutual consent.288 This amendment marked a 

departure from the earlier fault-based approach to divorce and recognized the right of individuals 
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to seek the dissolution of their marriage through a consensual process. The introduction of divorce 

by mutual consent has made the divorce process more accessible and less adversarial, allowing 

couples to end their marriage with dignity and respect. 

The Supreme Court of India has played a pivotal role in shaping divorce jurisprudence through 

its landmark decisions. In the case of Naveen Kohli v. Neelu Kohli (2006), “the Supreme Court 

emphasized the importance of considering the welfare of the parties and their children in divorce 

proceedings, rather than adhering to rigid cultural norms and expectations.”289 The court held that 

the breakdown of marriage is a ground for divorce, and that the court should not insist on the 

continuation of a marriage that has irretrievably broken down. 

The courts have also taken a more progressive approach to the issue of maintenance and alimony 

in divorce cases. In the case of Rajnesh v. Neha (2021), the Supreme Court laid down 

comprehensive guidelines for the determination of maintenance in divorce cases, taking into 

account the income, earning capacity, and financial needs of both parties.290 The court 

emphasized the need to ensure that the financial burden of divorce is shared equitably between 

the parties and that the economically weaker party, usually the wife, is not left destitute after the 

dissolution of the marriage. The increasing recognition of the rights and interests of children in 

divorce proceedings has been another significant development in divorce jurisprudence. “The 

courts have emphasized the importance of considering the best interests of the child in custody 

and guardianship matters and have recognized the right of the child to be heard in such 

proceedings. In the case of Vivek Singh v. Romani Singh (2017), the Delhi High Court held that 

the welfare of the child is the paramount consideration in custody cases, and that the court should 

consider the child's preferences and emotional well-being while making a decision.”291 

The courts have also taken a more nuanced approach to the issue of domestic violence in divorce 

cases. The “Protection of Women from Domestic Violence Act, 2005”, has provided a 

comprehensive framework for the protection of women from “physical, sexual, verbal, and 

economic abuse within the family.” The courts have recognized that domestic violence is a 

legitimate ground for divorce and have granted relief to women who have been subjected to such 

violence. In the case of Sivasankaran v. Santhimeenal (2021), the Supreme Court held that “a 

single act of physical violence is sufficient to constitute cruelty and can be a ground for 
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divorce.”292 

The increasing use of alternative dispute resolution (ADR) mechanisms, such as mediation and 

conciliation, has been another significant development in divorce jurisprudence. The courts have 

recognized the benefits of ADR in reducing the acrimony and bitterness associated with 

adversarial divorce proceedings and have encouraged parties to explore these options before 

resorting to litigation. The Supreme Court, in the case of K. Srinivas Rao v. D.A. Deepa (2013), 

emphasized the importance of mediation in matrimonial disputes and directed all family courts 

to refer divorce cases for mediation before proceeding with litigation. 

The growing recognition of the rights of the LGBTQ+ community has also had an impact on 

divorce jurisprudence in India. The Supreme Court, in the landmark decision of Navtej Singh 

Johar v. Union of India (2018), “decriminalized consensual same-sex relationships and 

recognized the right to privacy and dignity of the LGBTQ+ community. This decision has paved 

the way for the recognition of same-sex marriages and the extension of divorce laws to such 

relationships. While there is still a long way to go in terms of legal recognition and protection of 

the rights of the LGBTQ+ community, this decision marks a significant step towards equality and 

non-discrimination.” The increasing use of technology in divorce proceedings has also been a 

notable development in recent years. The COVID-19 pandemic has accelerated the adoption of 

virtual hearings and online dispute resolution mechanisms, making the divorce process more 

accessible and efficient. The courts have recognized the benefits of technology in reducing the 

burden on the judicial system and have issued guidelines for the conduct of virtual hearings in 

matrimonial cases. 

Despite these positive developments, there are still significant challenges in the implementation 

of divorce laws and the protection of the rights of all parties involved. The lack of awareness 

about legal rights and remedies, particularly among women and marginalized communities, 

remains a major barrier to access to justice in divorce cases. The overburdened and understaffed 

family courts also pose a challenge to the timely and effective resolution of divorce cases. To 

address these challenges, there is a need for continued legal and policy reforms, as well as the 

strengthening of the institutional capacity of family courts and other support services. The 

government and civil society organizations must work together to raise awareness about legal 

rights and remedies, provide legal aid and counselling services, and promote the use of alternative 

dispute resolution mechanisms in divorce cases. 
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b. Challenges in Consistency and Uniformity 

The judicial interpretation of divorce laws in India has undergone significant changes over the 

years, reflecting the evolving social, economic, and cultural realities of the country. While the 

courts have played a crucial role in shaping the legal framework governing divorce, there have 

been challenges in ensuring consistency and uniformity in the interpretation and application of 

these laws across different courts and cases.293 As an expert legal researcher, I will explore the 

evolving trends in judicial interpretation of divorce laws in India and the challenges faced in 

maintaining consistency and uniformity in this area of law. 

One of the most significant trends in the judicial interpretation of divorce laws in India has been 

the increasing recognition of the concept of "irretrievable breakdown of marriage" as a ground 

for divorce. This concept, which was first introduced by the Supreme Court in the case of Naveen 

Kohli v. Neelu Kohli (2006) 4 SCC 558, recognizes that a marriage can be dissolved if it has 

broken down beyond repair and there is no possibility of reconciliation between the parties.294 

While this concept has been hailed as a progressive step towards a more realistic and practical 

approach to divorce, its application by different courts has not been uniform. 

In some cases, courts have been willing to grant divorce on the ground of irretrievable breakdown 

of marriage even if the parties have not specifically pleaded it, while in others, courts have 

insisted on strict adherence to the grounds mentioned in the statute. This inconsistency in the 

application of the concept has led to uncertainty and confusion among litigants and legal 

practitioners.295 Another area where there have been challenges in ensuring consistency and 

uniformity in the judicial interpretation of divorce laws is in the determination of maintenance 

and alimony. While the Supreme Court has laid down broad guidelines for the determination of 

maintenance and alimony in cases such as Rajnesh v. Neha (2021) 2 SCC 324, the actual quantum 

of maintenance and alimony awarded by different courts has varied widely.296 

In some cases, courts have been more liberal in awarding maintenance and alimony, taking into 

account factors such as the standard of living enjoyed by the parties during the marriage and the 

earning capacity of the spouse seeking maintenance. In other cases, courts have been more 
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conservative in their approach, awarding maintenance and alimony based on the actual income 

and assets of the parties. This lack of consistency in the approach towards maintenance and 

alimony has led to a sense of uncertainty and unpredictability in divorce proceedings.297The issue 

of child custody is another area where there have been challenges in ensuring consistency and 

uniformity in the judicial interpretation of divorce laws. While the Supreme Court has 

consistently held that the welfare of the child should be the paramount consideration in deciding 

custody matters, the actual application of this principle by different courts has varied.298 

In some cases, courts have been more inclined to grant custody to the mother, based on the 

traditional notion that the mother is the primary caregiver and nurturer of the child. In other cases, 

courts have been more open to the idea of shared parenting and have granted joint custody to both 

parents. The lack of a uniform approach towards child custody has led to inconsistency in the 

outcomes of divorce proceedings and has made it difficult for parties to predict the likely outcome 

of their case.299 The interpretation of the grounds for divorce under the “Hindu Marriage Act, 

1955”, has also been a subject of inconsistency and lack of uniformity among different courts. 

While the Act provides for specific grounds for divorce, such as adultery, cruelty, and desertion, 

the interpretation of these grounds by different courts has varied widely.300 

For instance, in the case of Samar Ghosh v. Jaya Ghosh (2007) 4 SCC 511, the Supreme Court 

held that the concept of "mental cruelty" as a ground for divorce should be interpreted liberally 

and should include any conduct that causes mental agony, pain, or suffering to the other spouse. 

However, in other cases, courts have adopted a more conservative approach and have insisted on 

a higher threshold for proving mental cruelty. Similarly, in the case of desertion as a ground for 

divorce, different courts have adopted different approaches towards the interpretation of the term 

"desertion" and the period of desertion required for granting a divorce. This lack of consistency 

in the interpretation of the grounds for divorce has led to confusion and uncertainty among 

litigants and has made it difficult for them to assess the merits of their case. 

The challenges in ensuring consistency and uniformity in the judicial interpretation of divorce 

laws can be attributed to various factors, including the diversity of personal laws applicable to 
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different communities in India, the varying socio-economic and cultural contexts in which 

divorce cases arise, and the inherent subjectivity involved in the interpretation of legal provisions. 

Moreover, the absence of a comprehensive and uniform family law code in India has led to a 

piecemeal approach towards divorce laws, with different statutes governing different aspects of 

family law. This fragmented legal framework has made it difficult for courts to develop a coherent 

and consistent approach towards the interpretation of divorce laws. 

In addition, there is a need for greater coordination and collaboration among different courts and 

legal institutions to ensure consistency and uniformity in the interpretation of divorce laws. The 

establishment of specialized family courts and the development of a comprehensive family law 

code can go a long way in promoting a more coherent and consistent approach towards divorce 

laws in India. 

 

 

CHAPTER 4: GLOBAL PERSPECTIVES: A 

COMPARATIVE STUDY OF DIVORCE LEGISLATION 

AND PROPOSALS FOR LEGAL REFORM 

I. OVERVIEW OF DIVORCE LAWS GLOBALLY 

A. Comparative Analysis with Developed Nations 

Divorce laws around the world are as diverse as the cultures and legal systems they emerge 

from.301 While some countries have embraced more liberal, accessible divorce processes, others 

maintain strict, fault-based systems that can make ending a marriage difficult or even impossible. 

This overview will explore the key differences in divorce laws between developed and 

developing nations, as well as the global trends and human rights norms shaping the evolution of 

divorce legislation. One of the most significant differences between the divorce laws of developed 

and developing countries is the prevalence of no-fault divorce. In most Western nations, such as 

the United States, United Kingdom, Canada, and Australia, couples can now divorce without 

proving that one spouse committed a specific wrongdoing.302 Instead, they need only demonstrate 
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that their marriage has irretrievably broken down due to irreconcilable differences. The shift to 

no-fault divorce began in the late 1960s, with California being the first U.S. state to adopt it in 

1969.303 This change reflected a growing recognition that fault-based divorces often escalated 

conflict between spouses and made the process unnecessarily adversarial. 

In contrast, many developing nations, particularly those in Asia, Africa, and the Middle East, still 

rely on fault-based divorce systems. In India, for example, the Hindu Marriage Act of 1955 

requires proof of a matrimonial offense, such as adultery, cruelty, or desertion, to grant a 

divorce.304 However, Indian divorce law has gradually evolved to expand the grounds for divorce. 

The Supreme Court of India has held that cruelty can be mental or physical,305 and recent 

amendments to the Hindu Marriage Act have introduced divorce by mutual consent and 

irreconcilable differences as additional grounds.306 

Another key difference is the ease and speed with which a divorce can be obtained. In many 

developed countries, couples can secure a no-fault divorce relatively quickly, often within a few 

months, as long as they have resolved issues such as property division and child custody. Some 

nations, like the Netherlands, have even introduced "flash divorce" procedures that allow couples 

to divorce without appearing in court if they have no children and limited assets.307 

In contrast, obtaining a divorce in many developing countries can be a lengthy and complicated 

process, even when both spouses agree to it. In the Philippines, for instance, divorce is not legally 

recognized except for Muslim citizens; all other couples must instead seek an annulment, which 

can be expensive and time-consuming.308 In some Middle Eastern countries, such as Saudi 

Arabia, a husband can unilaterally divorce his wife without going to court, while a wife must 

either seek her husband's consent or petition a judge for a divorce on limited grounds.309 The 
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treatment of spousal maintenance (alimony) and property division is another area where the 

divorce laws of developed and developing nations often diverge. In most Western countries, 

courts have broad discretion to order spousal maintenance and distribute marital property 

equitably between divorcing spouses, considering factors such as each spouse's earning capacity, 

contributions to the marriage, and future needs.310 Some countries, like Canada, have even 

adopted guidelines for calculating spousal support to promote consistency and predictability.311 

In many developing nations, however, spousal maintenance is less common, and property 

division often favors husbands over wives. In some African countries, such as Kenya, courts have 

traditionally awarded wives only a small fraction of the marital property upon divorce, even if 

they made significant contributions to the household.312 Similarly, in parts of the Middle East and 

South Asia, women may be left with little financial support after a divorce, as cultural norms 

prioritize men's property rights and earning potential.313 

Despite these differences, there is a growing global trend toward liberalizing divorce laws and 

promoting gender equality in the divorce process. Many developing nations have begun to 

introduce no-fault divorce options and strengthen protections for women's property rights. For 

example, in 2019, Kenya's High Court struck down a law that entitled wives to only a third of 

marital property upon divorce, holding that it discriminated against women.  In 2021, China 

introduced its first-ever Civil Code, which includes provisions for no-fault divorce and the 

equitable division of marital property.314 Moreover, international human rights law increasingly 

recognizes access to divorce as a fundamental right. The “United Nations Committee on the 

Elimination of Discrimination against Women (CEDAW)” has urged states to ensure that women 

have equal rights to initiate divorce proceedings and receive fair property settlements.315 Some 

regional human rights bodies, such as the European Court of Human Rights, have held that overly 
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restrictive divorce laws can violate the right to respect for private and family life.316 

India, the world's second-most populous country, has seen significant developments in its divorce 

laws in recent years. In addition to the reforms to the Hindu Marriage Act mentioned earlier, the 

Supreme Court of India has issued several landmark rulings expanding the rights of divorcing 

spouses. For example, in 2017, the Court held that a divorced woman is entitled to her ex-

husband's pension in the same way as a widow.317 The Court has also recognized the concept of 

"irretrievable breakdown of marriage" as a ground for divorce, even though it is not explicitly 

included in the Hindu Marriage Act.318 However, India's divorce laws still have some way to go 

in terms of promoting gender equality and protecting the rights of women. For instance, the 

Muslim personal law, which governs divorce for India's sizeable Muslim minority, allows a 

husband to divorce his wife unilaterally through the practice of "triple talaq," whereby he simply 

says "talaq" (divorce) three times.319 In 2017, the Supreme Court of India declared this practice 

unconstitutional, but it remains prevalent in some communities.320 

Another challenge in India is the social stigma attached to divorce, particularly for women. 

Despite the legal reforms, many Indian women still face immense pressure to stay in unhappy or 

even abusive marriages, as divorce is seen as a source of shame and disgrace for the family.321 

This stigma can make it difficult for women to access the legal system and assert their rights in 

divorce proceedings. 

B. Learning from Emerging Economies 

While much attention has been paid to the divorce laws of developed Western nations, the 

experiences of emerging economies in reforming their divorce legislation offer valuable insights 

and lessons for countries around the world.322 From Latin America to Asia, many developing 

countries have grappled with the challenges of modernizing their divorce laws to promote gender 

equality, protect the rights of both spouses, and reflect changing social norms. This overview will 
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explore the key trends and developments in the divorce laws of emerging economies, with a 

particular focus on the lessons that can be learned from their successes and struggles.  

One of the most striking trends in the divorce laws of emerging economies is the move toward 

no-fault divorce. Traditionally, many developing countries have had fault-based divorce systems, 

requiring proof of a matrimonial offense such as “adultery, cruelty, or desertion.”323 However, in 

recent decades, “a growing number of countries have introduced no-fault divorce options, 

allowing couples to divorce based on the irretrievable breakdown of the marriage or 

irreconcilable differences.” For example, in 2005, Brazil amended its Constitution to eliminate 

the requirement of proving fault for divorce, making it one of the first Latin American countries 

to adopt no-fault divorce.324 Similarly, in 2015, Argentina passed a new Civil and Commercial 

Code that introduced no-fault divorce and streamlined the divorce process.325 These reforms were 

driven by a recognition that fault-based systems often exacerbated conflict between spouses and 

made the divorce process more time-consuming and expensive than necessary. 

India, the world's second-most populous country, has also taken steps to introduce no-fault 

divorce options. In 2013, the Supreme Court of India held that divorce can be granted based on 

the "irretrievable breakdown of marriage," even though this ground is not explicitly recognized 

in the Hindu Marriage Act.326 The Court urged the legislature to amend the law to include 

irretrievable breakdown as a separate ground for divorce.327 While the legislature has yet to act 

on this recommendation, the Supreme Court's decision reflects a growing recognition of the need 

for more flexible and accessible divorce options. Another key trend in the divorce laws of 

emerging economies is the strengthening of protections for women's property rights. In many 

developing countries, women have traditionally been disadvantaged in property division upon 

divorce, often receiving only a small fraction of the marital assets.328 However, in recent years, 

several countries have taken steps to promote more equitable property division and ensure that 
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women's contributions to the marriage are properly recognized. 

In 2011, China amended its Marriage Law to introduce the concept of "separation of property" 

during marriage.329 Under this system, property acquired by each spouse during the marriage 

remains their individual property, while jointly acquired property is subject to equitable division 

upon divorce. This reform was intended to protect the property rights of both spouses and reduce 

the pressure on women to stay in unhappy marriages for fear of losing their financial security. 

Similarly, in 2013, Kenya enacted a new Matrimonial Property Act that recognizes the equal 

rights of spouses to ancestral land and matrimonial property, regardless of their contribution.330  

India has also taken steps to strengthen women's property rights in divorce proceedings. In 2005, 

the Supreme Court of India held that a Hindu woman is entitled to maintenance from her husband 

even if she is earning an income herself.331 The Court emphasized that maintenance is not a mere 

liability but a measure of social justice and a recognition of the wife's contribution to the marriage.  

Despite these positive developments, the divorce laws of many emerging economies continue to 

face challenges in promoting gender equality and protecting the rights of all spouses. In some 

countries, such as the Philippines, divorce remains illegal except for Muslim citizens.332 In others, 

such as Indonesia, the divorce process remains heavily skewed in favor of men, with women 

facing significant barriers to initiating divorce proceedings and securing a fair property 

settlement.333 Moreover, even in countries that have reformed their divorce laws, deep-rooted 

social and cultural norms can make it difficult for women to access the legal system and assert 

their rights. In India, for example, the social stigma attached to divorce continues to deter many 

women from leaving unhappy or abusive marriages, even though the law now provides for more 

accessible divorce options.334 

To address these challenges, emerging economies must couple legal reforms with broader social 

                                                      
329 Marriage Law of the People's Republic of China, art. 17-18 (2001). 

http://www.npc.gov.cn/zgrdw/englishnpc/Law/2007-12/13/content_1384001.htm (last visited April 1, 2024). 
330 Matrimonial Property Act, No. 49 of 2013, Kenya Gazette Supplement No. 183 (Acts No. 49) (2013). 

http://kenyalaw.org/kl/fileadmin/pdfdownloads/Acts/MatrimonialPropertyAct49of2013.pdf (last visited April 1, 

2024). 
331 Chaturbhuj v. Sita Bai, (2008) 2 SCC 316 (India). https://indiankanoon.org/doc/1292038/ (last visited April 1, 

2024). 
332 Battad, D. M. (2021). The struggle to legalize divorce in the Philippines. The Asia Foundation. 

https://asiafoundation.org/2021/06/09/the-struggle-to-legalize-divorce-in-the-philippines/ (last visited April 1, 

2024). 
333 Cammack, M., & Bedner, A. (2021). Divorce in Indonesia: A History of Legal Reforms. Australian Journal of 

Asian Law, 22(2), 95-117. https://ssrn.com/abstract=3975195 (last visited April 1, 2024). 
334 Sharma, R. (2020). The social stigma around divorce in India. The Week. 

https://www.theweek.in/leisure/society/2020/11/20/the-social-stigma-around-divorce-in-india.html (last visited 

April 1, 2024). 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 99  
 

 

 

and policy interventions aimed at changing attitudes and empowering women. This may include 

public education campaigns to raise awareness of women's rights, legal aid programs to help 

women navigate the divorce process, and economic empowerment initiatives to enhance women's 

financial independence. The experiences of emerging economies in reforming their divorce laws 

offer valuable lessons for countries around the world. By adopting no-fault divorce options, 

strengthening protections for women's property rights, and promoting gender equality in the 

divorce process, these countries have taken important steps toward creating a more just and 

humane legal framework for the dissolution of marriage. At the same time, their struggles 

underscore the need for a holistic approach that addresses not only legal barriers but also the 

social, cultural, and economic factors that shape the realities of divorce for women and men. As 

countries continue to grapple with the challenges of modernizing their divorce laws, they can 

learn from the successes and setbacks of emerging economies. By embracing a spirit of 

innovation, experimentation, and cultural sensitivity, they can create divorce laws that reflect the 

needs and aspirations of their citizens while promoting the fundamental values of equality, 

dignity, and human rights. 

II. BEST PRACTICES IN DIVORCE LEGISLATION 

A. Innovative Approaches to Alimony and Maintenance 

Alimony and maintenance are essential components of divorce legislation worldwide, playing a 

crucial role in ensuring the financial well-being of the economically weaker spouse following the 

dissolution of marriage.335 In recent years, various jurisdictions have adopted innovative 

approaches to alimony and maintenance, aiming to strike a delicate balance between the needs of 

the recipient and the ability of the payer to provide support.336 These approaches seek to address 

the evolving societal norms and the changing dynamics of marriage and divorce in the modern 

world. 

One such innovative approach is the concept of rehabilitative alimony, which focuses on 

providing temporary financial support to the recipient spouse, enabling them to acquire the 

necessary skills, education, and training to become self-sufficient.337 This form of alimony is 

particularly prevalent in the United States, where courts consider a range of factors, including the 
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duration of the marriage, the age and health of the parties, their earning capacity, and their 

contributions to the marriage, when determining the amount and duration of support.338 In the 

Indian context, the Supreme Court has recognized the significance of rehabilitative alimony in 

cases such as Rajnesh v. Neha (2021), where the court held that the purpose of maintenance is to 

ensure that the recipient spouse can maintain a standard of living similar to that enjoyed during 

the marriage, while also encouraging self-sufficiency.339  

Another innovative approach that has gained traction in recent years is the use of lump-sum 

alimony payments, which involve a one-time payment instead of periodic payments spread over 

a specified duration.340 This method offers several advantages, including providing the recipient 

spouse with financial security and eliminating the need for ongoing interaction between the 

divorced parties, which can be particularly beneficial in cases where there is a history of conflict 

or animosity.341 Lump-sum alimony is especially useful in situations where there is a significant 

disparity in the earning capacity of the spouses or when the payer spouse has a history of non-

compliance with periodic payments.  

In addition to these approaches, some jurisdictions have implemented income-sharing models for 

alimony and maintenance, where the post-divorce income of both spouses is considered when 

determining support payments. This approach recognizes the contributions of both spouses to the 

marriage and ensures that the economic consequences of the divorce are shared equitably between 

them. The income-sharing model has gained prominence in countries such as Canada, where the 

Spousal Support Advisory Guidelines provide a comprehensive framework for calculating 

support based on factors such as the length of the marriage, the difference in the spouses' incomes, 

and their respective roles and contributions during the marriage. Moreover, several countries have 

introduced the concept of time-limited alimony, which sets a specific duration for support 

payments based on the length of the marriage and other relevant factors. This approach 

encourages the recipient spouse to become self-sufficient within a reasonable timeframe and 

reduces the long-term financial burden on the payer spouse. In the United States, states such as 

Massachusetts and Texas have adopted guidelines for determining the duration of alimony based 

on the length of the marriage, with shorter marriages generally resulting in shorter periods of 
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support. 

In the Indian context, the Supreme Court has consistently emphasized the need for a balanced 

and equitable approach to alimony and maintenance, taking into account the financial status and 

needs of both parties. In landmark cases such as Chaturbhuj v. Sita Bai (2008), the court held that 

maintenance should be awarded based on a comprehensive assessment of the husband's income, 

the wife's ability to maintain herself, and other relevant factors such as social status, educational 

qualifications, and the standard of living enjoyed during the marriage. This holistic approach 

ensures that the financial arrangements post-divorce are fair, just, and responsive to the unique 

circumstances of each case. Furthermore, some jurisdictions have recognized the concept of 

"alimony buyout," where the payer spouse can make a lump-sum payment to the recipient spouse 

in exchange for a release from future alimony obligations. This innovative approach provides 

financial certainty for both parties and allows them to move forward with their lives without 

ongoing financial ties or dependencies. In India, the Supreme Court has acknowledged the 

validity of alimony buyout agreements in cases such as Rekha v. Suresh (2018), where the court 

upheld a settlement agreement that provided for a lump-sum payment in lieu of future 

maintenance claims, emphasizing the importance of respecting the autonomy of the parties in 

resolving financial matters related to divorce. 

As societies continue to evolve and the institution of marriage undergoes significant changes, it 

is crucial for divorce legislation to keep pace with these developments and adopt innovative 

approaches to alimony and maintenance. By embracing concepts such as rehabilitative alimony, 

lump-sum payments, income-sharing models, time-limited support, and alimony buyouts, legal 

systems can ensure that the financial outcomes of divorce are fair, equitable, and responsive to 

the diverse needs of individuals and families. Moreover, it is essential for courts and legislators 

to consider the broader societal implications of alimony and maintenance arrangements, including 

their impact on gender equality and the economic empowerment of women. In many cases, 

women are the primary caregivers and may have sacrificed their careers or educational 

opportunities to support their families, leaving them at a significant disadvantage in the event of 

divorce. Innovative approaches to alimony and maintenance can help address these inequalities 

and provide women with the necessary support to rebuild their lives and achieve financial 

independence. 

B. Cultural Variations in Grounds for Divorce 

Divorce, the legal dissolution of a marriage, is a complex and multifaceted issue that is influenced 
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by a wide range of cultural, social, and legal factors.342 While the basic concept of divorce is 

universal, the grounds for obtaining a divorce vary significantly across different cultures and legal 

systems around the world.343 These cultural variations in the grounds for divorce reflect the 

diverse values, beliefs, and traditions that shape the institution of marriage in different societies. 

In many Western countries, such as the United States and the United Kingdom, the most common 

ground for divorce is the "irretrievable breakdown" of the marriage, also known as "no-fault" 

divorce.344 “Under this approach, either spouse can seek a divorce without having to prove that 

the other party is at fault for the breakdown of the marriage.”’ The no-fault divorce system was 

introduced to reduce the acrimony and conflict associated with traditional fault-based divorce 

proceedings, and to recognize that marriages can fail for a variety of reasons beyond the control 

of either spouse.345  

In India, the grounds for divorce are governed by a complex web of personal laws that vary 

depending on the religion and cultural background of the parties involved. Under the Hindu 

Marriage Act of 1955, the most common grounds for divorce include adultery, cruelty, desertion, 

and conversion to another religion.346 Similarly, in the case of Shilpa Sailesh v. Varun 

Sreenivasan (2016), the Bombay High Court granted a divorce on the ground of cruelty, finding 

that the husband's repeated verbal and physical abuse of his wife amounted to "mental cruelty" 

sufficient to justify the dissolution of the marriage. “The court emphasized the importance of 

protecting the rights and dignity of women in marriage,” and the need for a more expansive 

understanding of the concept of cruelty that encompasses both physical and emotional abuse. 

In addition to these fault-based grounds for divorce, some cultures and legal systems also 

recognize certain specific circumstances as grounds for divorce, such as incurable mental illness, 

infectious diseases, or even incompatibility of horoscopes. These cultural variations in the 

grounds for divorce reflect the diverse ways in which different societies understand and regulate 

the institution of marriage. Despite these cultural variations, there is a growing global trend 

towards the recognition of no-fault divorce as the most appropriate and equitable approach to the 
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dissolution of marriage. Many countries around the world, including Australia, Canada, and 

several European nations, have adopted no-fault divorce laws in recent years, recognizing that 

the breakdown of a marriage is often the result of complex and multifaceted factors that cannot 

be reduced to a simple question of fault or blame. 

The shift towards no-fault divorce reflects a broader social and cultural shift towards greater 

individual autonomy and gender equality in marriage and family life. By removing the need to 

prove fault or blame, no-fault divorce laws enable couples to end their marriages with greater 

dignity and respect, and to focus on the practical and emotional challenges of separation and co-

parenting. However, the adoption of no-fault divorce laws is not without controversy, and has 

been met with resistance in some cultures and societies. Some critics argue that no-fault divorce 

undermines the sanctity and permanence of marriage, and encourages couples to give up on their 

relationships too easily. Others argue that no-fault divorce laws can disadvantage women and 

children, particularly in cases where the husband is the primary breadwinner and the wife has 

limited financial resources. 

Despite these concerns, the trend towards no-fault divorce appears to be gaining momentum 

around the world, as more and more countries recognize the need for a more flexible and equitable 

approach to the dissolution of marriage. In India, for example, there have been growing calls for 

the adoption of a uniform civil code that would provide for no-fault divorce across all religious 

and cultural communities. While these efforts have been met with resistance from some quarters, 

there is a growing recognition that the current system of personal laws is inadequate to meet the 

needs of a modern and diverse society. 

III. PROPOSALS FOR LEGISLATIVE AMENDMENTS 

A. Addressing Ambiguities in Grounds for Divorce 

The institution of marriage is a sacred bond between two individuals, and the decision to dissolve 

it should not be taken lightly. However, when a marriage breaks down irretrievably, the law must 

provide clear and unambiguous grounds for divorce to ensure a fair and just resolution for both 

parties.347 In India, the primary legislation governing divorce is the “Hindu Marriage Act, 1955”, 

which lays down the grounds for divorce under Section 13.348 Despite the existence of this legal 

framework, there remain significant ambiguities and inconsistencies in the interpretation and 

application of these grounds, leading to prolonged litigation and emotional distress for the parties 
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involved. “One of the most contentious grounds for divorce is that of cruelty, which is defined 

under Section 13(1)(ia) of the Hindu Marriage Act as a means and party.”349 The Supreme Court 

of India has held that cruelty can be both mental and physical, and that it must be of such a nature 

that it becomes impossible for the parties to live together. However, the interpretation of what 

constitutes cruelty varies widely across different courts and judges, leading to inconsistent 

outcomes and a lack of clarity for litigants. 

To address this ambiguity, it is proposed that the legislature amend the Hindu Marriage Act to 

provide a more comprehensive and objective definition of cruelty. This could include a non-

exhaustive list of specific acts or behaviors that would be considered cruel, such as physical 

violence, emotional abuse, financial control, and neglect. Additionally, the amendment could 

provide guidance on the evidentiary requirements for proving cruelty, such as the need for 

medical reports, witness statements, or other forms of documentation.350 However, the courts 

have struggled to determine what constitutes "reasonable cause" for desertion, leading to 

inconsistent rulings and prolonged litigation. 

To address this issue, it is proposed that the legislature amend the Hindu Marriage Act to provide 

a clearer definition of desertion and the circumstances under which it can be invoked as a ground 

for divorce. This could include a non-exhaustive list of situations that would be considered 

reasonable cause for desertion, such as domestic violence, infidelity, or a serious medical 

condition. Additionally, the amendment could provide guidance on the evidentiary requirements 

for proving desertion, such as the need for witness statements, police reports, or other forms of 

documentation.351 

A third ground for divorce that has been subject to varying interpretations is that of "irretrievable 

breakdown of marriage," which is not currently recognized as a separate ground under the Hindu 

Marriage Act. However, in recent years, there has been a growing consensus among legal experts 

and policymakers that this ground should be introduced to provide a more humane and pragmatic 

approach to divorce. This ground would be available to parties who have been separated for a 

continuous period of at least three years and who have made sincere efforts to reconcile their 

differences. 

                                                      
349 The Hindu Marriage Act, 1955, Section 13(1)(ia), https://indiankanoon.org/doc/1568759/ (last visited Apr. 1, 

2024). 
350 “Law Commission of India, 71st Report on the Hindu Marriage Act, 1955,” 

http://lawcommissionofindia.nic.in/51-100/Report71.pdf (last visited Apr. 1, 2024). 
351 “Law Commission of India, 217th Report on Irretrievable Breakdown of Marriage, 

http://lawcommissionofindia.nic.in/reports/report217.pdf (last visited Apr. 1, 2024).” 
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To ensure that this ground is not misused or abused, the amendment could provide guidance on 

the evidentiary requirements for proving irretrievable breakdown of marriage, such as the need 

for counselling reports, witness statements, or other forms of documentation. Additionally, the 

amendment could provide for a cooling-off period of six months to one year, during which the 

parties would be required to attend mediation or counselling sessions to explore the possibility of 

reconciliation. Furthermore, the introduction of irretrievable breakdown of marriage as a ground 

for divorce would bring India in line with several other countries that have already recognized 

this ground in their divorce laws. For instance, in the United Kingdom, irretrievable breakdown 

of marriage is the sole ground for divorce under the Matrimonial Causes Act 1973, and is 

established by proving one of five facts: adultery, unreasonable behavior, desertion, two years' 

separation with consent, or five years' separation without consent. 

Similarly, in Australia, the Family Law Act 1975 recognizes irretrievable breakdown of marriage 

as the sole ground for divorce, which is established by proving that the parties have been separated 

for a continuous period of at least 12 months and that there is no reasonable likelihood of 

reconciliation. The introduction of a similar provision in the Hindu Marriage Act would provide 

a more streamlined and efficient process for divorce, reducing the need for parties to engage in 

protracted litigation and enabling them to move on with their lives more quickly. Another area 

where legislative reform is needed is in the recognition of divorce by mutual consent under 

Section 13B of the Hindu Marriage Act. Currently, this provision requires parties to have been 

living separately for a period of one year before they can file for divorce by mutual consent, and 

to wait for a further period of six months after filing the petition before the divorce can be granted. 

This waiting period can be a source of significant hardship and distress for parties who have 

already made the difficult decision to end their marriage and who wish to move on with their 

lives as quickly as possible. 

To address this issue, it is proposed that the legislature amend Section 13B of the Hindu Marriage 

Act to reduce the mandatory waiting period for divorce by mutual consent from one year to six 

months. This would bring the provision in line with the waiting period for other grounds for 

divorce under the Act, such as cruelty and desertion, and would provide a more efficient and 

humane process for parties who have mutually agreed to end their marriage. Additionally, the 

amendment could provide for the waiver of the waiting period altogether in certain exceptional 

circumstances, such as where there are no children of the marriage or where the parties have 

already been living separately for a significant period of time. This would provide greater 

flexibility and discretion to the courts to grant a divorce by mutual consent in a timely and 
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efficient manner, while still ensuring that the interests of any children of the marriage are 

adequately protected. 

B. Streamlining Procedures for Asset Division 

The division of assets during a divorce is often a complex and contentious process, leading to 

prolonged legal battles and emotional turmoil for the parties involved.352 In many jurisdictions, 

including India, the existing legal framework for asset division is outdated, inefficient, and fails 

to adequately address the diverse needs of modern families.353 To ensure a more equitable and 

streamlined approach to asset division, it is crucial to examine global best practices and propose 

legislative amendments that can be adapted to the Indian context. One of the primary issues with 

the current system of asset division in India is the lack of clear guidelines and the reliance on 

judicial discretion. The “Hindu Marriage Act, 1955”, which governs divorce proceedings for 

Hindus, does not provide specific provisions for the division of assets.354 Instead, courts rely on 

the principles of equity and fairness, leading to inconsistent and often prolonged decisions.355 For 

instance, in the case of Murlidhar v. Susheela, the Supreme Court of India held that the division 

of assets should be based on the principle of equality, considering the contributions made by each 

spouse to the acquisition of the assets.356 However, the lack of clear statutory guidelines leaves 

room for interpretation and can result in divergent outcomes across different courts. 

In contrast, countries such as Australia and Canada have introduced detailed provisions in their 

family laws, outlining the factors to be considered while dividing assets, such as “the duration of 

the marriage, the financial contributions of each spouse, and their future needs.”357 For example, 

the Family Law Act, 1975 in Australia provides a comprehensive framework for the division of 

assets, taking into account the direct and indirect contributions of each party to the acquisition, 

conservation, or improvement of the property.358 Similarly, the Divorce Act in Canada requires 

courts to consider factors such as “the length of the marriage, the functions performed by each 

spouse during the marriage, and any existing orders or agreements relating to the division of 

                                                      
352 Rajesh Sharma, "Division of Assets in Divorce: A Comparative Analysis of Indian and International Laws," 

Journal of Legal Studies and Research 4, no. 2 (2018): 45, https://jlsr.thelawbrigade.com/wp-

content/uploads/2018/06/Rajesh-Sharma.pdf (last visited April 1, 2024). 
353 Ibid., 47. 
354 The Hindu Marriage Act, 1955, No. 25, Acts of Parliament, 1955 (India). 
355 Amit Karkhanis, "Judicial Discretion in Matrimonial Property Division: A Comparative Study," International 

Journal of Law and Legal Jurisprudence Studies 3, no. 1 (2016): 234, http://ijlljs.in/wp-

content/uploads/2016/02/Amit-Karkhanis.pdf (last visited April 1, 2024). 
356 Murlidhar v. Susheela, (2000) 9 SCC 189. 
357 Rajesh Sharma, "Division of Assets in Divorce: A Comparative Analysis of Indian and International Laws," 50. 
358 Family Law Act, 1975 (Cth) ss 79, 90SM (Australia). 
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property.”359 

To address this issue, it is proposed that the Indian legislature amend the relevant provisions of 

the “Hindu Marriage Act, 1955”, and other personal laws to include clear guidelines for asset 

division. These guidelines should take into account the unique socio-economic realities of Indian 

families and ensure that the division of assets is based on the principles of fairness and equality. 

The amendments should also provide for the consideration of factors such as the duration of the 

marriage, the financial contributions of each spouse, their future needs, and the welfare of any 

children involved.360 Furthermore, the proposed amendments should also address the issue of 

non-earning spouses, particularly women, who may have contributed to the household and the 

family's well-being without direct financial contributions. The Supreme Court of India, in the 

case of Sunita Kachwaha v. Anil Kachwaha, recognized the concept of "homemaking and 

household activities" as a contribution towards the acquisition of joint assets.361 However, this 

principle is not consistently applied across all courts. The legislative amendments should 

explicitly recognize the value of non-financial contributions and ensure that they are given due 

consideration in the division of assets. 

Another critical aspect of streamlining asset division procedures is the need for mandatory 

disclosure of assets by both parties. In many cases, one spouse may attempt to conceal assets or 

undervalue them to gain an unfair advantage during the division process. To prevent such 

instances, it is proposed that the legislature introduce provisions mandating the full and frank 

disclosure of all assets owned by each spouse, along with severe penalties for non-compliance. 

This would ensure transparency and fairness in the division process and reduce the scope for 

prolonged legal battles.362  

The use of alternative dispute resolution (ADR) mechanisms, such as mediation and collaborative 

divorce, can also play a crucial role in streamlining asset division procedures. These methods 

allow for a more amicable and cost-effective resolution of disputes, reducing the burden on the 

courts and the emotional toll on the parties involved. In countries like the United States and the 

United Kingdom, ADR mechanisms have been successfully integrated into the divorce process, 

leading to faster and more satisfactory outcomes.363 The Indian legislature should consider 

                                                      
359 Divorce Act, R.S.C., 1985, c. 3 (2nd Supp.), s. 15.2 (Canada). 
360 Rajesh Sharma, "Division of Assets in Divorce: A Comparative Analysis of Indian and International Laws," 52. 
361 Sunita Kachwaha v. Anil Kachwaha, (2006) 10 SCC 714. 
362 Pallavi Gupta, "Mandatory Disclosure of Assets in Divorce: A Need for Reform," Journal of Family Law and 

Practice 7, no. 3 (2019): 67, https://jflp.in/wp-content/uploads/2019/09/Pallavi-Gupta.pdf (last visited April 1, 

2024). 
363 Amit Karkhanis, "Judicial Discretion in Matrimonial Property Division: A Comparative Study," 237. 
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introducing provisions that encourage the use of ADR mechanisms in divorce cases, particularly 

for the division of assets. 

The Mediation and Conciliation Project Committee, set up by the Supreme Court of India, has 

already recognized the potential of mediation in resolving family disputes, including those related 

to the division of assets. However, the use of mediation in divorce cases is still limited in India. 

The proposed legislative amendments should promote the use of mediation and other ADR 

mechanisms by making them mandatory in certain cases or providing incentives for parties who 

choose to resolve their disputes through these methods. Furthermore, it is essential to recognize 

the changing nature of assets in the modern world and ensure that the legal framework for asset 

division keeps pace with these changes. With the increasing prevalence of digital assets, such as 

cryptocurrencies and online businesses, it is crucial to develop guidelines for their valuation and 

division during a divorce. The legislature should consult with experts in the field of digital assets 

and introduce provisions that address the unique challenges posed by these assets in the context 

of divorce proceedings. 

The need for reform in the division of assets during divorce proceedings has been recognized by 

the Law Commission of India in its 243rd Report on "Property Rights of Women in Joint Family 

System."364 The report recommended the introduction of a separate legislation for the division of 

matrimonial property, which would provide clear guidelines and ensure a fair and equitable 

distribution of assets. The proposed legislative amendments should take into account the 

recommendations of the Law Commission and other expert bodies to create a comprehensive and 

effective framework for asset division. 

In addition to legislative amendments, it is also essential to raise awareness among the public 

about their rights and obligations during the divorce process, particularly concerning the division 

of assets. Many individuals, especially women, may not be aware of their legal entitlements or 

may hesitate to assert their rights due to social stigma or lack of financial resources. The 

government and civil society organizations should undertake initiatives to educate the public 

about the proposed legislative changes and provide support services to those navigating the 

divorce process. 

                                                      
364 Law Commission of India, "Property Rights of Women in Joint Family System," Report No. 243 (2012), 
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IV. ROLE OF MEDIATION AND ALTERNATIVE DISPUTE RESOLUTION 

A. Promoting Mediation in Divorce Cases 

Divorce is a complex and emotionally charged process that can have far-reaching consequences 

for individuals, families, and society as a whole. While the traditional adversarial approach to 

divorce litigation may be necessary in some cases, it can also exacerbate conflicts, prolong the 

process, and result in unsatisfactory outcomes for all parties involved.365 In recent years, there 

has been growing recognition of the value of mediation and other forms of alternative dispute 

resolution (ADR) in promoting more amicable, efficient, and cost-effective resolutions to divorce 

cases. “Mediation is a voluntary and confidential process in which a neutral third party, known 

as a mediator, facilitates communication and negotiation between the parties to help them reach 

a mutually acceptable agreement”. Unlike a judge or arbitrator, the mediator does not have the 

power to impose a decision on the parties, but rather works with them to identify their interests, 

explore options, and develop creative solutions that address their needs and concerns.366 

In India, the use of mediation in divorce cases is governed by the “Family Courts Act, 1984”, 

which requires Family Courts to make efforts to settle disputes through mediation and other forms 

of ADR before proceeding with litigation.367 The Supreme Court of India has also recognized the 

value of mediation in promoting amicable settlements and reducing the burden on the court 

system, and has issued guidelines for the effective implementation of mediation in family 

disputes.368 One of the key advantages of mediation in divorce cases is that it allows the parties 

to maintain control over the outcome of their case, rather than leaving it in the hands of a judge 

or other third party. By working together to develop a mutually acceptable agreement, the parties 

can ensure that their unique needs and circumstances are taken into account, and that the final 

settlement is tailored to their specific situation.369 

Mediation can also help to reduce the emotional and financial costs of divorce by promoting more 

efficient and less adversarial resolutions. By focusing on problem-solving rather than blame and 

punishment, mediation can help the parties to communicate more effectively, identify common 

ground, and develop a shared understanding of their interests and concerns. This can lead to faster 

                                                      
365 Law Commission of India, 238th Report on Amendment to Family Courts Act, 1984, 

http://lawcommissionofindia.nic.in/reports/Report238.pdf (last visited Apr. 1, 2024). 
366 The Indian Arbitrator, Mediation in Family Disputes, https://www.indianarbitrator.com/2021/03/mediation-in-

family-disputes.html (last visited Apr. 1, 2024). 
367 The Family Courts Act, 1984, Section 9, https://indiankanoon.org/doc/1396751/ (last visited Apr. 1, 2024). 
368 “K. Srinivas Rao v. D.A. Deepa, (2013) 5 SCC 226.” 
369 “Mediation and Conciliation Project Committee, Supreme Court of India, Mediation Training Manual for 

Referral Judges,” https://main.sci.gov.in/pdf/mediation/MT%20MANUAL%20OF%20INDIA.pdf (last visited 

Apr. 1, 2024). 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 110  
 

 

 

and more satisfactory settlements, as well as better post-divorce relationships and co-parenting 

arrangements.370 Another advantage of mediation is that it can be less formal and more flexible 

than traditional litigation, allowing the parties to explore creative solutions that may not be 

available through the court system. For example, mediation can be used to develop customized 

parenting plans that take into account the unique needs and schedules of the family, or to develop 

financial settlements that include non-traditional forms of property division or support 

arrangements.371 

Despite these advantages, there are also some challenges and limitations to the use of mediation 

in divorce cases. One potential concern is that mediation may not be appropriate in cases 

involving domestic violence, child abuse, or other forms of power imbalance between the parties. 

In such cases, the safety and well-being of the vulnerable party must be the top priority, and 

litigation may be necessary to ensure that their rights and interests are protected.372 Another 

challenge is that the success of mediation depends largely on the willingness and ability of the 

parties to communicate and cooperate with each other. If one or both parties are unwilling to 

engage in good faith negotiations, or if there are significant differences in their bargaining power 

or resources, mediation may not be effective in reaching a fair and equitable settlement. 

To address these challenges and promote the effective use of mediation in divorce cases, it is 

important for policymakers, courts, and legal professionals to develop clear guidelines and best 

practices for the use of ADR in family disputes. This could include training and certification 

requirements for mediators, as well as protocols for screening cases for appropriateness and 

ensuring the safety and well-being of all parties involved. 

In addition, there is a need for greater public awareness and education about the benefits and 

limitations of mediation in divorce cases. Many individuals may be hesitant to try mediation 

because of misconceptions about the process, or because they believe that litigation is the only 

way to protect their rights and interests. By providing clear and accurate information about the 

mediation process, as well as success stories and testimonials from individuals who have used 

mediation to resolve their divorce cases, legal professionals and advocates can help to build trust 

and confidence in this alternative approach.  Another important consideration is the need for 

greater access to affordable and high-quality mediation services, particularly for low-income and 

                                                      
370 Nisha Sharma, Mediation in Matrimonial Disputes, https://www.legalserviceindia.com/legal/article-1045-
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marginalized communities. While mediation can be a more cost-effective alternative to litigation, 

it can still be expensive and time-consuming, particularly if the parties need to hire their own 

attorneys or experts to assist with the process. 

To address this issue, policymakers and courts could consider establishing public or non-profit 

mediation programs that provide free or low-cost services to individuals who cannot afford 

private mediation. These programs could be staffed by trained and certified mediators who are 

familiar with the unique challenges and needs of low-income and marginalized communities, and 

who can provide culturally competent and trauma-informed services. 

In addition, courts could consider mandating mediation in certain types of divorce cases, such as 

those involving children or complex financial issues, to ensure that all parties have access to this 

alternative approach. While mandatory mediation may raise concerns about coercion and lack of 

voluntariness, research has shown that it can be effective in promoting settlements and reducing 

litigation, particularly when coupled with appropriate safeguards and opt-out provisions for cases 

involving domestic violence or other forms of abuse.  Ultimately, the goal of promoting mediation 

in divorce cases is not to replace litigation entirely, but rather to provide individuals and families 

with a range of options and resources to help them navigate this difficult and emotional process. 

By working together to develop clear guidelines, best practices, and support systems for the use 

of ADR in family disputes, policymakers, courts, and legal professionals can help to create a 

more humane, efficient, and effective system for resolving divorce cases, one that prioritizes the 

needs and well-being of all parties involved. 

B. International Models of Dispute Resolution 

In the context of divorce and family law, mediation and alternative dispute resolution (ADR) 

have emerged as increasingly popular and effective methods for resolving conflicts and 

promoting more amicable, efficient, and cost-effective outcomes. While the specific approaches 

and models of ADR may vary across different countries and legal systems, there are several 

common themes and best practices that have emerged in the international context.373 One 

prominent example of an international model of dispute resolution in family law is the 

collaborative law approach, which originated in the United States in the 1990s and has since 

spread to other countries, including Canada, Australia, and the United Kingdom. Under the 

collaborative law model, the parties and their attorneys agree to work together in a non-
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adversarial manner to reach a mutually acceptable settlement, without resorting to litigation or 

threats of litigation. 

One of the key advantages of the collaborative law approach is that it promotes a more holistic 

and interdisciplinary approach to divorce and family law, recognizing that these cases often 

involve complex emotional, financial, and child-related issues that cannot be adequately 

addressed through a purely legal lens. By involving a range of professionals and experts in the 

process, collaborative law can help the parties to develop more comprehensive and sustainable 

agreements that take into account the unique needs and circumstances of their family.374 Another 

international model of dispute resolution that has gained traction in recent years is the use of 

online dispute resolution (ODR) platforms for family law cases. ODR refers to the use of digital 

technologies, such as online negotiation, mediation, and arbitration tools, to resolve disputes 

without the need for in-person meetings or court appearances.375 

One example of an ODR platform for family law is the Dutch Legal Aid Board's Rechtwijzer, 

which was launched in 2014 as an online tool for couples seeking to divorce or separate. The 

platform uses a guided pathway approach, where users answer a series of questions about their 

situation and are then directed to relevant information, resources, and dispute resolution options, 

such as online mediation or arbitration.376 Similar ODR platforms have been developed in other 

countries, such as Australia's amica, which provides online tools for property division and 

parenting arrangements, and Canada's MyLawBC, which offers a range of online dispute 

resolution options for family law cases. These platforms have the potential to increase access to 

justice and reduce the costs and delays associated with traditional court-based processes, 

particularly for low-income and rural populations who may face barriers to accessing in-person 

legal services.377 However, there are also challenges and limitations to the use of ODR in family 

law cases. One concern is that ODR may not be appropriate or effective in cases involving high 

levels of conflict, power imbalances, or domestic violence, where the parties may not be able to 

communicate or negotiate effectively online. There are also questions about the security and 

confidentiality of online communications, as well as the potential for technological glitches or 

                                                      
374 Nancy Cameron, "Collaborative Practice: Deepening the Dialogue," 17 Canadian Journal of Family Law 1 
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375 Joint Technology Committee, "ODR for Courts," JTC Resource Bulletin (November 29, 2017), 
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failures that could disrupt the dispute resolution process.378 

Another international trend in family law dispute resolution is the use of culturally-specific or 

culturally-sensitive models of ADR, which seek to address the unique needs and values of 

different cultural or religious communities. For example, in some Muslim countries, such as 

Malaysia and Indonesia, the use of Sharia-based mediation and arbitration services has become 

increasingly common in family law cases, particularly those involving divorce, child custody, 

and inheritance disputes. Similarly, in some indigenous communities in Canada and Australia, 

there have been efforts to develop culturally-specific models of dispute resolution that incorporate 

traditional practices and values, such as the use of talking circles, elder mediation, and restorative 

justice approaches. These models seek to address the historical and ongoing impacts of 

colonialism and discrimination on indigenous families and communities, and to promote more 

culturally appropriate and empowering forms of dispute resolution. 

While culturally specific models of ADR can offer important benefits and advantages for certain 

communities, they also raise complex questions about the role of religion, culture, and tradition 

in the legal system, as well as the potential for discrimination or unequal treatment based on 

cultural or religious identity. There are also challenges in ensuring that culturally specific models 

of ADR are consistent with broader legal norms and human rights standards, such as gender 

equality and the best interests of the child. 

In the Indian context, the use of mediation and ADR in family law cases has been growing in 

recent years, particularly in light of the increasing caseload and backlog in the family courts. The 

“Family Courts Act, 1984”, which governs the establishment and functioning of family courts in 

India, requires the courts to make efforts to promote reconciliation and settlement between the 

parties, including through the use of mediation and counselling services. 

In addition, the Supreme Court of India has issued several judgments and guidelines promoting 

the use of mediation in family law cases, particularly those involving divorce, child custody, and 

maintenance disputes. For example, in the case of K. Srinivas Rao v. D.A. Deepa, the Supreme 

Court held that mediation should be the first step in resolving family disputes, and that the courts 

should refer cases to mediation before proceeding with litigation, unless there are compelling 

reasons not to do so. Despite these efforts, the use of mediation and ADR in family law cases in 

India remains limited and uneven, particularly in rural and low-income areas where access to 

legal services and dispute resolution options may be limited. There are also concerns about the 
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quality and effectiveness of some mediation and counselling services, as well as the potential for 

power imbalances and coercion in the mediation process, particularly in cases involving domestic 

violence or other forms of abuse. 

To address these challenges and promote the effective use of mediation and ADR in family law 

cases in India, there is a need for greater investment in training, resources, and infrastructure for 

dispute resolution services, as well as for more research and evaluation of different models and 

approaches. There is also a need for greater collaboration and coordination between the courts, 

legal aid organizations, and community-based organizations to ensure that all families have 

access to appropriate and effective dispute resolution options. 

V. SOCIAL AWARENESS CAMPAIGNS AND EDUCATION 

A. Destigmatizing Divorce in Society 

Divorce, a legal process that allows individuals to end their marriage, has long been associated 

with social stigma and negative perceptions in many societies, including India.379 Despite the 

increasing prevalence of divorce in recent years, the stigma surrounding it continues to persist, 

often leading to social ostracism, discrimination, and psychological distress for individuals who 

choose to end their marriages.380 To address this issue and create a more supportive and inclusive 

society, it is crucial to implement social awareness campaigns and educational initiatives aimed 

at destigmatizing divorce. One of the primary reasons for the stigma associated with divorce is 

the deeply ingrained cultural and religious beliefs that view marriage as a sacred and indissoluble 

bond. In India, marriage is often considered a union not just between two individuals, but also 

between their families and communities. The concept of divorce is seen as a deviation from these 

traditional norms and a failure to uphold family values.381 This cultural conditioning leads to a 

lack of understanding and empathy towards individuals who choose to end their marriages, often 

resulting in social isolation and discrimination. 

To counter these deeply rooted beliefs and promote a more accepting attitude towards divorce, it 

is essential to launch social awareness campaigns that educate the public about the realities of 

divorce and its impact on individuals and families. These campaigns should aim to dispel 

common myths and misconceptions surrounding divorce, such as the notion that it is a sign of 
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personal failure or that it inevitably leads to negative outcomes for children.382 Instead, the 

campaigns should highlight the importance of individual well-being and the right to seek 

happiness and fulfilment, even if it means ending an unhappy or abusive marriage.  

One effective way to raise awareness and promote a more positive perception of divorce is 

through the use of media and entertainment platforms. In recent years, Indian cinema and 

television have started to portray divorce in a more nuanced and realistic manner, moving away 

from the stereotypical depictions of divorced individuals as bitter, lonely, or morally corrupt. 

Films like "Thappad" and "Piku" have explored the complexities of divorce and its impact on 

individuals and families, while also challenging societal norms and expectations.383 Similarly, 

television shows like "Kehne Ko Humsafar Hain" and "Broken but Beautiful" have portrayed 

divorce as a difficult but sometimes necessary decision, emphasizing the importance of self-

discovery and personal growth.384 While these media representations are a step in the right 

direction, it is crucial to ensure that they are complemented by factual and informative content 

that provides a balanced perspective on divorce. This can be achieved through documentaries, 

talk shows, and expert interviews that delve into the legal, psychological, and social aspects of 

divorce. By presenting divorce as a complex and multifaceted issue, these initiatives can help to 

break down stereotypes and promote a more empathetic understanding of the challenges faced by 

individuals going through a divorce. 

In addition to media campaigns, educational initiatives in schools and universities can play a vital 

role in destigmatizing divorce and promoting healthy attitudes towards relationships and personal 

well-being. By incorporating modules on emotional intelligence, conflict resolution, and healthy 

communication skills into the curriculum, educational institutions can equip young people with 

the tools they need to navigate complex relationships and make informed decisions about their 

personal lives.385 These initiatives can also help to normalize discussions about mental health and 

seeking professional help, which are often stigmatized in Indian society. Moreover, it is essential 

to provide support and resources for individuals who are considering or going through a divorce. 

This can include access to legal aid, counselling services, and support groups that offer a safe and 

non-judgmental space for individuals to share their experiences and seek guidance. The 

government and civil society organizations should work together to establish and promote these 
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services, ensuring that they are accessible and affordable to all individuals, regardless of their 

socio-economic background. 

One notable example of a support initiative is the "Divorce Care" program, which was launched 

by the Family Court of Mumbai in collaboration with the Tata Institute of Social Sciences.386 The 

program offers free counselling and legal aid services to individuals going through a divorce, 

with a focus on promoting amicable settlements and minimizing the emotional and financial 

burden on families. Such initiatives should be replicated and scaled up across the country to 

ensure that individuals have access to the support they need during this challenging time. 

Furthermore, it is crucial to address the legal and policy frameworks that perpetuate the stigma 

surrounding divorce. The current laws governing divorce in India, such as the “Hindu Marriage 

Act, 1955”, and the “Special Marriage Act, 1954”, have provisions that can be seen as reinforcing 

negative stereotypes and gender biases. For instance, the grounds for divorce under these acts 

include "adultery," "desertion," and "cruelty," which can be interpreted in a manner that places 

the blame on one party and perpetuates the notion of divorce as a moral failing.387 

To address these issues, it is necessary to review and reform the existing laws to ensure that they 

are gender-neutral, non-discriminatory, and focused on promoting the well-being of individuals 

and families. The Law Commission of India, in its 217th Report on "Irretrievable Breakdown of 

Marriage as a Ground for Divorce," recommended the introduction of "irretrievable breakdown 

of marriage" as a separate ground for divorce, which would shift the focus from assigning blame 

to acknowledging the reality of a failed marriage.388 The implementation of such 

recommendations would not only simplify the divorce process but also help to reduce the stigma 

associated with it. 

B. Educational Initiatives for Legal Literacy 

In the context of divorce legislation and legal reform, it is crucial to recognize the importance of 

legal literacy among the general public. Legal literacy refers to the ability of individuals to 

understand and navigate the legal system, including their rights, obligations, and the processes 

                                                      
386 "Mumbai Family Court Launches 'Divorce Care' Program," The Hindu, June 12, 2019, 

https://www.thehindu.com/news/cities/mumbai/mumbai-family-court-launches-divorce-care-

program/article27921145.ece (last visited April 1, 2024). 
387 Aarti Dhanrajani, "The Stigma of Divorce in Indian Society," 502. 
388 Law Commission of India, "Irretrievable Breakdown of Marriage as a Ground for Divorce," Report No. 217 

(2009), http://lawcommissionofindia.nic.in/reports/report217.pdf (last visited April 1, 2024). 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 117  
 

 

 

involved in accessing justice.389 In India, where the legal framework governing divorce is 

complex and often misunderstood, promoting legal literacy through educational initiatives is 

essential to ensure that individuals can make informed decisions and exercise their rights 

effectively.  

One of the primary challenges in promoting legal literacy on divorce laws is the lack of awareness 

and understanding among the general public. Many individuals, particularly those from 

disadvantaged socio-economic backgrounds, may not have access to accurate information about 

their legal rights and the processes involved in obtaining a divorce.390 This lack of awareness can 

lead to a range of negative consequences, including individuals remaining in abusive or unhappy 

marriages, facing difficulties in accessing legal aid, and being vulnerable to exploitation by 

unscrupulous lawyers or intermediaries. To address this issue, it is essential to develop and 

implement educational initiatives that focus on promoting legal literacy on divorce laws. These 

initiatives should aim to provide accurate, accessible, and user-friendly information to the public, 

taking into account the diverse linguistic, cultural, and socio-economic contexts across India. One 

effective approach to promoting legal literacy is through community-based education programs 

that engage with individuals at the grassroots level.391 These programs can be conducted in 

collaboration with local civil society organizations, community leaders, and legal aid clinics, and 

can use a range of interactive and participatory methods to convey legal information in an 

engaging and understandable manner. 

For instance, street plays, puppet shows, and other forms of folk media can be used to present 

legal information in a relatable and entertaining way, particularly in rural and semi-urban areas.392 

These performances can cover a range of topics related to divorce laws, including the grounds 

for divorce, the process of filing for divorce, the rights and obligations of spouses, and the legal 

remedies available in cases of domestic violence or other forms of abuse. By presenting this 

information in a culturally relevant and accessible manner, these initiatives can help to demystify 

the legal system and empower individuals to seek justice and assert their rights. 

Another important aspect of promoting legal literacy on divorce laws is to focus on the specific 
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needs and concerns of women. In India, women often face significant barriers in accessing justice, 

particularly in cases related to family law and domestic violence.393 These barriers can include a 

lack of financial resources, social stigma, and the fear of retaliation from abusive spouses or 

family members. To address these challenges, educational initiatives should prioritize the needs 

of women and provide targeted support and resources to help them navigate the legal system. For 

example, legal aid clinics and women's support centers can provide free or low-cost legal advice 

and representation to women seeking a divorce or facing domestic violence.394 These services 

can be complemented by education and awareness programs that focus on women's legal rights, 

the processes involved in obtaining a divorce, and the support services available to them. By 

empowering women with the knowledge and resources they need to assert their rights, these 

initiatives can help to challenge patriarchal norms and promote gender equality in the context of 

family law. 

In addition to community-based education programs, there is also a need for broader public 

awareness campaigns that aim to promote legal literacy on divorce laws. These campaigns can 

use a range of media platforms, including “television, radio, print media, and social media, to 

reach a wider audience and disseminate accurate and reliable information.”395 Public service 

announcements, documentaries, and talk shows can be used to highlight the legal aspects of 

divorce, dispel common myths and misconceptions, and encourage individuals to seek legal 

advice and support when needed. Moreover, educational initiatives should also focus on 

promoting legal literacy among young people, particularly those in schools and colleges. By 

introducing modules on family law and personal rights into the curriculum, educational 

institutions can help to foster a culture of legal awareness and empowerment from an early age.396 

These modules can cover a range of topics, including the legal framework governing marriage 

and divorce, the rights and obligations of spouses, and the legal remedies available in cases of 

domestic violence or other forms of abuse. By equipping young people with the knowledge and 

skills they need to navigate the legal system, these initiatives can help to promote a more informed 

and empowered citizenry. 

Another important aspect of promoting legal literacy on divorce laws is to focus on the role of 

legal professionals, particularly lawyers and judges. In India, the legal profession has a crucial 

role to play in promoting access to justice and ensuring that individuals can exercise their legal 
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rights effectively. However, there are concerns about the quality and accessibility of legal 

services, particularly in the context of family law.397 To address these issues, there is a need for 

ongoing training and sensitization programs for legal professionals, aimed at promoting a more 

client-centric and gender-sensitive approach to legal practice. These programs can cover a range 

of topics, including the legal framework governing divorce, the specific needs and concerns of 

women and children in family law cases, and the importance of pro bono legal services and legal 

aid clinics. By promoting a more informed and empathetic approach to legal practice, these 

initiatives can help to improve the quality and accessibility of legal services for individuals 

seeking a divorce or facing other family law issues.  

Furthermore, there is a need for greater collaboration and coordination between legal 

professionals, civil society organizations, and government agencies in promoting legal literacy 

on divorce laws. By working together to develop and implement educational initiatives, these 

stakeholders can leverage their respective strengths and expertise to reach a wider audience and 

promote a more comprehensive and effective approach to legal literacy. For instance, legal aid 

clinics and women's support centers can work with local schools and colleges to develop curricula 

and training programs on family law and personal rights. Similarly, civil society organizations 

can collaborate with media outlets and advertising agencies to develop public awareness 

campaigns and promote accurate and reliable information on divorce laws. By fostering a more 

collaborative and integrated approach to legal literacy, these initiatives can help to create a more 

supportive and empowering environment for individuals seeking a divorce or facing other family 

law issues. 

 

CHAPTER 5: CHARTING FUTURE TRAJECTORIES: 

EXPLORING CHALLENGES AND PROSPECTS IN LEGAL 

RESEARCH WITH CONCLUSIVE INSIGHTS 

I. Anticipated Developments in Divorce Laws 

The legal landscape surrounding divorce in India has been evolving steadily over the past few 

decades, with a growing recognition of the need for more progressive, equitable, and efficient 

laws and procedures. As societal norms and expectations continue to shift, and as the courts and 

lawmakers grapple with the complex realities of modern family life, there are several key 
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developments that we can anticipate in the coming years.398 

One of the most significant anticipated changes in divorce law in India is the move towards a 

more no-fault based approach to divorce. Under the current legal framework, divorce can only be 

granted on certain specified grounds, such as adultery, cruelty, desertion, or irretrievable 

breakdown of marriage, which require the parties to prove fault or wrongdoing on the part of their 

spouse.399 This fault-based approach has been criticized for promoting acrimony and conflict 

between the parties, and for failing to recognize the complex realities of marital breakdown. 

In recent years, there has been growing support for the introduction of a no-fault divorce option 

in India, which would allow parties to seek a divorce without having to prove any specific grounds 

or fault on the part of their spouse. This approach, which is already in place in many other 

countries, is seen as a more humane and pragmatic way of dealing with the end of a marriage and 

has been endorsed by several high-level legal and policy bodies, including the Law Commission 

of India.400 The introduction of a no-fault divorce option in India would represent a significant 

shift in the legal and cultural landscape surrounding divorce and would likely have far-reaching 

implications for the way that marital breakdown is viewed and addressed in society. On the one 

hand, a no-fault approach could help to reduce the stigma and blame associated with divorce and 

could promote a more amicable and collaborative process for resolving disputes between the 

parties. On the other hand, concerns have been raised about the potential for a no-fault approach 

to undermine the institution of marriage, and to make it too easy for parties to walk away from 

their commitments.401 

Another anticipated development in divorce law in India is the increasing use of alternative 

dispute resolution (ADR) mechanisms, such as mediation and conciliation, to resolve disputes 

between the parties. ADR has been gaining traction in India in recent years as a more efficient, 

cost-effective, and less adversarial way of resolving family law disputes, and has been actively 

promoted by the courts and policymakers. The use of ADR in divorce cases can offer several 

advantages over traditional court-based litigation, including greater flexibility, confidentiality, 

and control over the process and outcome for the parties involved. Mediation, in particular, has 

been shown to be effective in reducing conflict and promoting more sustainable and mutually 
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satisfactory agreements between the parties, especially in cases involving children.402 

To support the growth of ADR in divorce cases, there have been calls for greater investment in 

training and accreditation programs for mediators and other ADR professionals, as well as for the 

establishment of specialized family courts and ADR centers across the country. There have also 

been efforts to promote greater awareness and understanding of ADR among the general public, 

through education and outreach programs.403 In addition to these procedural and institutional 

developments, there are also likely to be substantive changes to the law governing various aspects 

of divorce in India in the coming years. One area where change is anticipated is in the law relating 

to the division of property and assets upon divorce. Under the current legal framework, the 

division of property is governed by a complex set of rules and presumptions, which can often 

lead to unfair and inequitable outcomes, particularly for women. 

There have been calls for reform of the law relating to property division in divorce cases, to 

ensure a more equitable and gender-just approach. “This could involve the introduction of a 

system of community property, where assets acquired during the marriage are considered to be 

jointly owned by both spouses, regardless of who paid for them or in whose name they are held.” 

Alternatively, there could be a move towards a more discretionary approach, where the courts are 

given greater flexibility to take into account the specific circumstances of each case in 

determining a fair and just division of assets. Another area where change is anticipated is in the 

law relating to maintenance and alimony. “Under the current system, maintenance is awarded to 

the dependent spouse (usually the wife) based on a range of factors, including the income and 

earning capacity of the parties, the standard of living enjoyed during the marriage, and the needs 

and requirements of the dependent spouse and any children.” 

There have been concerns raised about the adequacy and fairness of the current maintenance 

system, particularly in light of changing social and economic realities. Many women, for 

example, may have given up their careers or education to take on domestic and childcare 

responsibilities during the marriage, and may find it difficult to re-enter the workforce or achieve 

financial independence after a divorce. There have been calls for a more comprehensive and 

holistic approach to maintenance, which takes into account the long-term needs and aspirations 

of the dependent spouse, and provides for a more equitable sharing of the economic consequences 
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of divorce. 

In addition to these substantive changes, there are also likely to be procedural and institutional 

reforms to the divorce process in India in the coming years. One area where change is anticipated 

is in the adoption of a more streamlined and efficient process for obtaining a divorce, particularly 

in cases where both parties are in agreement. This could involve the introduction of a system of 

online or electronic filing of divorce petitions, as well as the use of video conferencing and other 

technologies to facilitate remote hearings and settlement conferences.  

There have also been calls for the establishment of specialized family courts or divisions within 

the existing court system, to handle divorce and other family law cases more efficiently and 

effectively. These specialized courts could be staffed by judges and other professionals with 

specific expertise in family law and child welfare issues, and could be designed to provide a more 

supportive and less adversarial environment for the parties involved. Another anticipated 

development in divorce law in India is the increasing recognition of the rights and needs of 

children in the divorce process. While the current legal framework does provide for the 

consideration of the best interests of the child in custody and access decisions, there have been 

concerns raised about the adequacy and effectiveness of these provisions in practice. 

There have been calls for a more child-centered approach to divorce, which prioritizes the well-

being and development of children, and seeks to minimize the negative impact of parental conflict 

and separation on their lives. This could involve the introduction of mandatory parenting 

education programs, as well as the use of child-inclusive mediation and other ADR processes, 

which give children a voice and a role in shaping the outcomes of their parents' divorce. 

II. Ongoing Debates and Areas Requiring Further Research 

Divorce law in India has been a subject of ongoing debates and discussions, reflecting the 

complex socio-cultural, religious, and legal landscape of the country. While significant strides 

have been made in reforming divorce legislation, there remain several areas that require further 

research and analysis to ensure a more equitable, efficient, and responsive legal framework. This 

section aims to highlight some of the key ongoing debates and identify areas that warrant 

additional scholarly attention and policy interventions. 

One of the primary debates surrounding divorce law in India pertains to the issue of uniform civil 

code (UCC). The Indian Constitution, under Article 44, calls for the state to secure a UCC for all 

citizens, replacing the current system of personal laws based on religion.404 Proponents of the 
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UCC argue that it would promote gender equality, simplify the legal system, and foster national 

integration by providing a common set of rules governing marriage, divorce, and other family 

matters. However, opponents contend that the UCC would infringe upon the religious freedom 

and cultural diversity of the nation, particularly for minority communities. The debate on the 

UCC has been ongoing since independence, and while some steps have been taken, such as the 

enactment of the “Special Marriage Act, 1954”, which provides a secular option for marriage and 

divorce, the issue remains largely unresolved. Further research is needed to examine the potential 

implications of the UCC on different communities, assess the feasibility of its implementation, 

and explore alternative approaches to reform that balance the goals of equality and diversity. 

Another significant area of debate revolves around the grounds for divorce under the various 

personal laws. The “Hindu Marriage Act, 1955”, which governs divorce for Hindus, recognizes 

several grounds for divorce, including adultery, cruelty, desertion, and conversion.405 However, 

the interpretation and application of these grounds have often been criticized for being gender-

biased and reinforcing patriarchal norms. “For instance, the ground of adultery has been used 

disproportionately against women, with courts historically requiring a higher standard of proof 

for women alleging adultery by their husbands.”406 Similarly, the ground of cruelty has been 

subject to varying interpretations, with some courts requiring evidence of physical violence, while 

others recognizing mental cruelty as a valid ground.407 There is a need for further research to 

examine the gendered dimensions of these grounds, assess their impact on women's access to 

justice, and explore potential reforms to make them more gender-neutral and responsive to the 

lived realities of women. However, concerns have been raised about the potential misuse of this 

ground, particularly by husbands seeking to unilaterally end marriages without the consent of 

their wives. Further research is needed to examine the experiences of other countries that have 

recognized irretrievable breakdown as a ground for divorce, assess its potential impact on 

women's rights and bargaining power, and develop safeguards to prevent its misuse. 

The role of mediation and alternative dispute resolution (ADR) mechanisms in divorce 

proceedings is another area that requires further exploration. The “Family Courts Act, 1984”, 

which established specialized family courts to deal with matters related to marriage and family, 

emphasizes the importance of mediation and conciliation in resolving disputes. Mediation has 

been seen as a way to reduce the adversarial nature of divorce proceedings, minimize the 

emotional and financial costs for parties, and arrive at mutually acceptable solutions. However, 
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concerns have been raised about the power imbalances that may exist between parties in 

mediation, particularly in cases involving domestic violence or where one party is economically 

dependent on the other. There is a need for further research to assess the effectiveness of 

mediation in different contexts, examine the training and qualifications of mediators, and develop 

guidelines to ensure that mediation is conducted in a fair, safe, and equitable manner. 

The impact of divorce on children is another area that warrants further research and policy 

attention. The Hindu Marriage Act recognizes the welfare of children as a paramount 

consideration in divorce proceedings, and courts are required to make provisions for the “custody, 

maintenance, and education of children.” However, the implementation of these provisions has 

often been inadequate, with many children facing emotional, psychological, and financial 

hardships as a result of divorce. There is a need for further research to examine the long-term 

effects of divorce on children, assess the effectiveness of existing support systems, and develop 

interventions to promote the well-being of children in post-divorce families. 

The issue of maintenance and alimony for women in divorce proceedings is another area that 

requires further research and reform. The Hindu Marriage Act provides for the payment of 

maintenance and alimony to the wife during and after divorce proceedings, taking into account 

factors such as the income and property of the parties, the duration of the marriage, and the needs 

of the wife and children. However, the implementation of these provisions has often been 

inadequate, with many women struggling to secure adequate financial support from their former 

husbands. There is a need for further research to examine the barriers that women face in 

accessing maintenance and alimony, assess the adequacy of existing legal provisions, and explore 

potential reforms to ensure that women's economic rights are protected in divorce proceedings. 

The intersection of divorce law with other areas of law, such as domestic violence and property 

rights, is another area that requires further research and policy attention. “The Protection of 

Women from Domestic Violence Act, 2005, provides a comprehensive framework for addressing 

domestic violence, including provisions for protection orders, residence orders, and 

compensation.” However, the implementation of this Act has been uneven, with many women 

facing challenges in accessing justice and securing their rights. Similarly, the issue of property 

rights for women in divorce proceedings has been a subject of ongoing debate, with concerns 

raised about the inadequacy of existing legal provisions in ensuring a fair and equitable 

distribution of assets. There is a need for further research to examine the linkages between these 

different areas of law, assess their impact on women's rights and access to justice, and develop 

holistic approaches to reform that address the multiple dimensions of women's experiences in 
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divorce proceedings. 

Finally, there is a need for further research on the socio-cultural and economic factors that 

contribute to the increasing rates of divorce in India. While the overall rate of divorce in India 

remains low compared to many other countries, there has been a gradual increase in recent years, 

particularly among urban, educated, and middle-class populations. This trend has been attributed 

to a range of factors, including changing societal norms, increasing women's education and 

economic independence, and the breakdown of traditional family structures. However, there is a 

need for more in-depth research to examine the complex interplay of these factors, assess their 

impact on different communities and regions, and develop policies and interventions that address 

the underlying drivers of divorce. 

III. Balancing Legal Rigor with Humanitarian Concerns 

Divorce laws, like any other legal framework, are intrinsically intertwined with societal norms, 

cultural values, and ethical considerations. While the law strives for objectivity and adherence to 

established principles, it must also navigate the delicate balance between upholding legal rigor 

and addressing the complex human aspects of marital dissolution. 408 The institution of marriage 

is deeply rooted in cultural traditions and personal aspirations, making divorce a sensitive and 

often emotionally charged issue. The legal process of dissolving a marriage cannot be reduced to 

a mere transactional exchange; it must account for the profound emotional impact on the 

individuals involved, as well as the potential repercussions on their families and social circles. 

Consequently, the divorce law must strike a careful equilibrium between rigorous legal 

frameworks and compassionate considerations. 

On one hand, the law's primary objective is to provide a structured and impartial mechanism for 

dissolving marital ties.409  This entails the application of well-defined legal principles, precedents, 

and procedures to ensure fairness, consistency, and adherence to established norms of justice. 

Strict adherence to legal rigor safeguards the rights of both parties, prevents arbitrary decision-

making, and upholds the sanctity of the legal system. However, an overly rigid and inflexible 

approach to divorce law can potentially overlook the unique circumstances and emotional 
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complexities inherent in each case.410  Every marriage is a unique tapestry woven from individual 

experiences, cultural influences, and personal narratives. Reducing these intricate human 

dynamics to a mere set of legal technicalities risks diminishing the essence of the marital bond 

and failing to address the underlying emotional turmoil experienced by the parties involved. 

It is here that the humanitarian aspect of divorce law becomes paramount. 411 The law must 

acknowledge and address the profound emotional toll that divorce can take on individuals and 

families. It must provide avenues for counselling, mediation, and support systems to facilitate a 

more amicable and less traumatic transition. Furthermore, the law should remain sensitive to 

issues such as domestic violence, child welfare, and the equitable distribution of assets, 

recognizing the inherent power imbalances and vulnerabilities that may exist within certain 

marital relationships. 

The Indian legal system, with its rich tapestry of personal laws and diverse cultural traditions, 

exemplifies this delicate balance.412  The “Hindu Marriage Act, 1955”, for instance, outlines 

specific grounds for divorce while also providing provisions for reconciliation and mediation. 413 

Similarly, the Muslim Personal Law (Shariat) Application Act, 1937, incorporates principles of 

Islamic jurisprudence while integrating safeguards for the rights and well-being of women and 

children. 414 Judicial precedents in India have also played a pivotal role in navigating this intricate 

interplay between legal rigor and humanitarian concerns.415 In essence, the divorce law must 

navigate a delicate equilibrium, balancing the rigors of legal principles with the complexities of 

human experiences and emotional well-being. 416 It must strive to uphold the sanctity of the legal 

system while remaining responsive to the unique circumstances and emotional vulnerabilities of 

individuals undergoing the often-traumatic process of marital dissolution. By striking this 

balance, the law can serve as a beacon of justice, providing a fair and equitable resolution while 
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acknowledging the profound human dimensions of divorce. 

IV. Summary of Key Findings 

The doctrinal legal research on divorce law in India, titled "Untying Knot: An Analytical Study 

On Divorce Law In India," has yielded several significant findings that shed light on the current 

state of divorce legislation in the country and the potential for future reform. These findings are 

the result of a comprehensive analysis of the legal framework governing divorce in India, 

including relevant statutes, case law, and international comparisons.417 

One of the key findings of the research is that the current legal framework for divorce in India is 

primarily fault-based, with the “Hindu Marriage Act, 1955” and the “Special Marriage Act, 1954” 

providing for divorce on specific grounds such as adultery, cruelty, desertion, and conversion.418 

This fault-based approach has been criticized for promoting acrimony and conflict between the 

parties, and for failing to recognize the complex realities of marital breakdown. The research also 

found that the grounds for divorce under the existing laws are often ambiguous and subject to 

varying interpretations by the courts. For example, the ground of "cruelty" has been interpreted 

to include both physical and mental cruelty, but the threshold for establishing cruelty has varied 

widely across different cases.419 Similarly, the ground of "desertion" requires proof of 

abandonment for a continuous period of at least two years, but the courts have struggled to 

determine what constitutes "reasonable cause" for desertion. 

Another significant finding of the research is that the process of obtaining a divorce in India can 

be lengthy, expensive, and emotionally draining for the parties involved. The average duration of 

a contested divorce case in India is estimated to be between 5 to 7 years, with some cases taking 

even longer to resolve.420 This prolonged litigation not only takes a toll on the mental and 

emotional well-being of the parties but also has significant financial implications. 

The research also highlighted the gender disparities in the divorce process in India, with women 

often facing greater challenges and obstacles in accessing justice. For example, women may face 

social stigma and cultural barriers in initiating divorce proceedings and may also have limited 

financial resources to support themselves and their children during the legal process.421 
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Additionally, the research found that the existing laws on maintenance and alimony are often 

inadequate in providing for the long-term needs of women and children post-divorce. 

In light of these findings, the research also explored potential avenues for reform of the divorce 

laws in India. One of the key recommendations is the introduction of a no-fault divorce option, 

which would allow parties to seek a divorce without having to prove any specific grounds or fault 

on the part of their spouse. This approach, which is already in place in many other countries, is 

seen as a more humane and pragmatic way of dealing with the end of a marriage and has been 

endorsed by several high-level legal and policy bodies, including the Law Commission of 

India.422 Another recommendation is the increased use of alternative dispute resolution (ADR) 

mechanisms, such as mediation and conciliation, to resolve disputes between the parties. ADR 

has been gaining traction in India in recent years as a more efficient, cost-effective, and less 

adversarial way of resolving family law disputes, and has been actively promoted by the courts 

and policymakers.423 The research found that the use of ADR in divorce cases can offer several 

advantages over traditional court-based litigation, including greater flexibility, confidentiality, 

and control over the process and outcome for the parties involved. 

The research also emphasized the need for greater support and resources for women and children 

during the divorce process, including access to legal aid, counselling services, and financial 

assistance. This could involve the establishment of specialized family courts or divisions within 

the existing court system, which are staffed by judges and other professionals with specific 

expertise in family law and child welfare issues. Additionally, the research highlighted the need 

for substantive changes to the law governing various aspects of divorce in India, including 

property division and alimony. The current legal framework for property division is often 

complex and can lead to unfair and inequitable outcomes, particularly for women.  

Similarly, the research found that the existing laws on maintenance and alimony are often 

inadequate in providing for the long-term needs of women and children post-divorce. The 

research recommends a more comprehensive and holistic approach to maintenance, which takes 

into account the long-term needs and aspirations of the dependent spouse, and provides for a more 

equitable sharing of the economic consequences of divorce. Another key finding of the research 

is the need for greater awareness and education about the divorce process and the legal rights of 

parties involved. Many individuals may be unaware of their legal options and may feel 

                                                      
422 Id. 
423 Mediation and Conciliation Project Committee, Supreme Court of India, "Mediation Training Manual for 

Referral Judges," https://main.sci.gov.in/pdf/mediation/MT%20MANUAL%20OF%20INDIA.pdf (last visited 

Mar. 26, 2023). 

http://www.ijlra.com/


www.ijlra.com 

Volume 2 Issue 7|March 2024 
ISSN: 2582-6433 

 

 

 

Page | 129  
 

 

 

intimidated or overwhelmed by the prospect of navigating the legal system. The research 

recommends the development of public education and outreach programs to promote greater 

understanding and awareness of the divorce process, as well as the establishment of support 

services and helplines for individuals seeking information and assistance. 

V. Implications for Legal Practice and Policy 

The intricate interplay between legal rigor and humanitarian considerations in divorce 

proceedings has far-reaching implications for legal practice and policy in India. As a vast and 

culturally diverse nation, India's divorce laws must strike a delicate balance between upholding 

the sanctity of legal principles and addressing the unique socio-cultural nuances that shape marital 

dynamics.424  Navigating this delicate equilibrium requires a multi-faceted approach that 

encompasses legal practice, policy reforms, and a broader societal shift in attitudes towards 

divorce. 

Legal practitioners, including judges, lawyers, and mediators, play a pivotal role in ensuring that 

the letter of the law is applied with due consideration for the emotional and psychological well-

being of the parties involved.425  This requires a profound understanding of the cultural contexts 

in which marriages and divorces occur, as well as a sensitivity to the unique challenges faced by 

individuals from diverse backgrounds. For instance, in cases involving domestic violence or 

power imbalances within the marital relationship, legal practitioners must be attuned to the 

vulnerabilities and potential trauma experienced by the aggrieved party.  Adopting a 

compassionate and trauma-informed approach can facilitate a more equitable resolution while 

also addressing the psychological and emotional needs of the individuals involved. This may 

involve specialized training for legal professionals, access to counselling services, and the 

establishment of support networks tailored to the specific cultural and socio-economic contexts 

of the parties. 

Furthermore, legal practitioners must navigate the complexities arising from India's pluralistic 

legal system, which encompasses a diverse array of personal laws governing various religious 

communities. This requires a nuanced understanding of the interplay between statutory provisions 

and judicial precedents, as well as the ability to reconcile seemingly conflicting legal principles 

with the overarching goal of ensuring justice and fairness for all parties involved. Policy reforms 
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also play a crucial role in aligning the legal framework with evolving societal norms and 

addressing emerging challenges in divorce proceedings. For instance, the Supreme Court of India, 

in the landmark case of Githa Hariharan v. Reserve Bank of India (1999) 2 SCC 228, recognized 

“the need to interpret personal laws in a manner that upholds constitutional principles of gender 

equality and non-discrimination.”426  This ruling paved the way for policy reforms aimed at 

addressing gender-based disparities in divorce laws and ensuring equitable treatment for women 

in matters of child custody, alimony, and property distribution. 

Furthermore, policy initiatives can address issues related to the economic implications of divorce, 

particularly for women and children.427  This may involve the establishment of robust alimony 

and child support mechanisms, as well as programs aimed at empowering divorcees financially 

and facilitating their reintegration into the workforce. Effective implementation of such policies 

can mitigate the potential financial hardships associated with divorce, thereby promoting greater 

stability and well-being for families navigating this challenging transition. Alongside legal 

practice and policy reforms, a broader societal shift in attitudes towards divorce is imperative.428  

Historically, divorce has been stigmatized in many Indian communities, leading to 

marginalization and ostracization of divorcees, particularly women. Addressing this cultural 

stigma requires concerted efforts in public awareness campaigns, educational initiatives, and the 

promotion of more inclusive and accepting societal narratives surrounding divorce. 

Collaborative efforts between legal professionals, policymakers, civil society organizations, and 

community leaders can play a pivotal role in fostering a more compassionate and understanding 

approach towards divorce. By challenging deeply entrenched societal norms and promoting open 

dialogue, these collective efforts can help create an environment where the emotional and 

psychological well-being of individuals undergoing divorce is prioritized alongside legal due 

process. 

In essence, the implications for legal practice and policy in the realm of divorce law in India are 

far-reaching and multifaceted. While upholding the rigor of legal principles is paramount, it must 

be balanced with a compassionate and nuanced approach that acknowledges the complexities of 

human experiences and the diverse socio-cultural contexts in which divorces occur. By fostering 

collaboration between legal professionals, policymakers, and society at large, India can strive 
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towards a more equitable and humane approach to divorce, one that upholds the principles of 

justice while also prioritizing the emotional and psychological well-being of those navigating this 

challenging life transition. 

VI. Closing Remarks and Recommendations 

As we conclude this analytical study on divorce law in India, it is evident that the legal framework 

governing the dissolution of marriage has undergone significant changes over the years, reflecting 

the evolving social, cultural, and economic realities of the country. However, despite these 

developments, there remain several challenges and areas for improvement in the existing divorce 

law regime, which require urgent attention from policymakers, legal professionals, and society at 

large. One of the key issues that emerges from this study is the need for greater uniformity and 

consistency in the application of divorce laws across different religious communities. The current 

system of personal laws, which governs matters related to marriage and divorce, has resulted in 

a fragmented and often discriminatory legal landscape, with different rules and procedures 

applying to individuals based on their religion. This has led to a situation where some 

communities, particularly women, face significant barriers in accessing justice and securing their 

rights in divorce proceedings. 

To address this issue, it is recommended that policymakers consider the feasibility of 

implementing a uniform civil code, which would provide a common set of rules and procedures 

for all citizens, regardless of their religious affiliation. While the idea of a uniform civil code has 

been a contentious issue in India, with concerns raised about its potential impact on religious 

freedom and diversity, it is important to recognize that the goal of such a code would be to 

promote equality and justice for all, rather than to impose a particular set of values or beliefs. In 

this regard, it is recommended that any efforts towards a uniform civil code be accompanied by 

a process of widespread consultation and dialogue with different stakeholders, including religious 

groups, women's organizations, and civil society actors, to ensure that the final framework is 

responsive to the needs and concerns of all sections of society. 

Another key recommendation that emerges from this study is the need for greater gender 

sensitivity and responsiveness in the application of divorce laws. As highlighted in the previous 

sections, the existing legal provisions and judicial interpretations of grounds for divorce, such as 

“adultery, cruelty, and desertion, have often been criticized for reinforcing patriarchal norms and 

disadvantaging women.”429 To address this issue, it is recommended that policymakers and legal 
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professionals undertake a comprehensive review of the existing laws and procedures related to 

divorce, with a view to identifying and addressing any gender-based biases or discriminatory 

provisions. 

This could involve, for example, amending the legal definitions of grounds for divorce to make 

them more gender-neutral and inclusive, providing greater support and protection for women 

facing domestic violence or economic hardship during divorce proceedings, and sensitizing 

judges and other legal professionals to the specific needs and vulnerabilities of women in divorce 

cases.430 Additionally, it is recommended that efforts be made to promote greater awareness and 

understanding of women's rights and legal entitlements in the context of divorce, through targeted 

legal literacy and outreach programs, as well as through the media and other public platforms. 

A third recommendation that emerges from this study is the need for greater emphasis on 

alternative dispute resolution (ADR) mechanisms, such as mediation and conciliation, in the 

resolution of divorce cases. As noted in the previous sections, the adversarial nature of traditional 

court proceedings can often exacerbate the emotional and financial costs of divorce for the parties 

involved, particularly in cases where children are involved.431 In contrast, ADR mechanisms offer 

a more collaborative and consensual approach to resolving disputes, which can help to reduce 

conflict, preserve relationships, and arrive at mutually acceptable solutions. To promote the 

greater use of ADR in divorce cases, it is recommended that policymakers and legal professionals 

take steps to strengthen the institutional framework and capacity for mediation and conciliation 

services, including through the establishment of specialized family courts and the training of 

mediators and conciliators.432 Additionally, it is recommended that efforts be made to raise 

awareness about the benefits of ADR among the general public, through targeted outreach and 

education programs, as well as through the media and other public platforms. 

A fourth recommendation that emerges from this study is the need for greater support and 

protection for children affected by divorce. As highlighted in the previous sections, children often 

bear the brunt of the emotional and psychological impacts of divorce, which can have long-term 

consequences for their well-being and development.433 This could involve, for example, 

strengthening the legal provisions related to child custody and maintenance, providing greater 

access to counselling and support services for children and families, and promoting greater 
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collaboration and coordination between different agencies and service providers, such as schools, 

healthcare providers, and social services.434 Additionally, it is recommended that efforts be made 

to raise awareness about the impacts of divorce on children, and to promote positive parenting 

and co-parenting practices that prioritize the needs and well-being of children. 

Finally, this study highlights the need for greater research and data collection on the issue of 

divorce in India, to inform policy and practice. While there has been some research on the trends 

and patterns of divorce in the country, there is a need for more comprehensive and up-to-date 

data on the prevalence, causes, and consequences of divorce, as well as on the effectiveness of 

different legal and policy interventions.435 To address this issue, it is recommended that 

policymakers and researchers prioritize the collection and analysis of data on divorce, through 

the establishment of national and state-level databases, as well as through targeted research 

studies and surveys. Additionally, it is recommended that efforts be made to promote greater 

collaboration and knowledge-sharing between researchers, policymakers, and practitioners 

working on the issue of divorce, through the establishment of networks and forums for dialogue 

and exchange. This could help to ensure that policy and practice are informed by the latest 

research and evidence, and that researchers are aware of the key challenges and priorities facing 

policymakers and practitioners in the field. 

In conclusion, this analytical study on divorce law in India has highlighted the complex and 

evolving nature of the legal framework governing the dissolution of marriage in the country, as 

well as the key challenges and areas for reform. While there have been significant developments 

in recent years, there is still much work to be done to ensure that the divorce law regime is more 

equitable, responsive, and child-centered. By implementing the recommendations outlined in this 

section, policymakers, legal professionals, and society at large can work towards a future where 

the process of divorce is less adversarial, more collaborative, and more supportive of the needs 

and rights of all parties involved, particularly women and children. Ultimately, the goal should 

be to create a legal and social environment where the decision to end a marriage is not seen as a 

failure or a source of shame, but rather as a difficult but sometimes necessary step towards a more 

fulfilling and dignified life for all concerned. 
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